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PREFACE.

This book is intended to furnish an explanation of the Law of Mime and
other State lands in Palestine, for the benefit of English speaking judges and
lawyers

It is the only buok in English which deals with the development of this
branch of Turkish Law in Palestine, and for this reason apologies, which may
be needed lor its contents, are not needed for its existence.

It gives the text of the Ottoman laws contained in Sir Stanley Fisher's
“Land Laws” together with the lraq translation of the Provisional Laws. This
makes it a fairly complete book of reference up to the time of the Occupation.

The numerous Orders-in-Council and Ordinances, which have been passed
since that date, are collected 1n the two volumes of “The Legisiation of Pales-
tme” compiled by Mr. Norman Bentwich M C, which 1s adeguately mdesed.
Their mclusion in this volume would, Lhereflore, serve no uselul purpose

The commentary 12 confined to the Otloman Land Caile, though of course
the notes contain (requent references to subsequent legislation.

It differs Irom the ordinary legal text book in that it does not contain
references to decided cases. This 1s due to the fact that, in the absence of an
adequate system of law reporting, 1t is impossible to ascertain eitlier, what
decisions have been ptssed, or what decisions are operalive on any given point.

Under these circumstances an attempt to quote cases would necessarily
be incomplete, and almost certainly misleading.

The most thai can be safely attempted in tins direction 15 Lo give Lhe trend
of decisions, where such a irend can be clearly discerned. This has been done.

The author has taken considerable pains to explan the underlving prin-
ciples of the Ottoman Law of linmovable Property. This bas led to short dis-
yuisitions on those Arlicles of the Mejelle on which the Land Law is, 1n

part, based.

Pains have also been taken to show the policy underlying matters which
are Lkely to be unfamilar to the English lawyer, such as the devolution of
land by right of Tapou, and the manner in which the strange tenure known as
Quasi Mulk came into existence.

It is hoped that notes of this character will assist the English reader to
grasp the meaning and scope of the Land Law with some facility.

The wriler is acquainted with no work in a European langunge which
proceeds on these lines, except Chiha's fine essay written in the French language.
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Sir Stanley Fisher has kindly permitted the use of the admirable transla-
tions contained in his book on the Land Code. As they have established them-
selves as the standard English tivt in Palestine, a commentary based on a fresh
translation would have suffered under grave disability.

Thanks are due to my friend, and brother Judge Azz, Eff. il Daoudi
for help, which he has kindly given, in completing the notes on the last chapter
of the Land Code.

The author is keenly conscious ol the inadequacy of the equipment of an
English lawyer for the task he has undertaken. He has, however, done his best
to convey to his readers the result of several years experieance as President of
a Land Court, in such a form as will enable them to aveoid difficulties and
perplexities, which cost him much time trouble to surmount.

He will be graleful for such suggestions and corrections as they may care
to furnish.

Before closing 1t is necessary io stress the fact that questions of juris-
dicion and procedure are not discussed in this commentary. It is confined to
substantive Law.

The reason for this decision is that the law relating to jurisdiction and
precedure is in an unsettled state. Many changes have been introduced since
the Occupation and the advent of a Land Settlement will necessitate many more.

Under such circumstanees no discussion of these branches of the law in

theiwr relation to the work of the Land Courts can have more than an ephemeral
interest or importance

R. C. TUTE.
Jeruzalem, 4th January, 1927.

— ———



THE OTTOMAN LAND CODE
OF 7d RAMADAN 1274 ( = 2let APRIL 1858)

INTRODUCTORY CHAPTER

ARTICLE 1.

Land in the Ottoman Empire is divided into classes as follows:
(I) *Mulk” land, that is land possessed in full ownershup:
(I1) *Mirie” land ;
(IIYy -*Mevyufe” land ,
(IV) -“Metrouke” land ;

(V) *Mevat” land.

NOTE 1 (Art 1)
Classification of Lands in the Code.

The classification of lands which 1s given m this Article 15 scinewhal
illogical.

Classes Il. IV and V. are all vaneties of land of whuich the State 15 the
Supreme owner.

Mulk land i¢ land held 1n prvale ownership, and Mevqule is land held,
theoretically, in the ownership of the Deity, and, for prachcal purposes, by the
properly constituted Wakt or Trust authority

There ure thus three main classes of land:- MULK, MEVQUFE, and
STATE lands.

Mulk lands are governed by the piovisions of the Mejelle, Mevqufe lands
by the general Sharia law, and Mirie lands by the Land Code. It will be seen later
that this statemenl is a little too wide. It will however serve to emphasise the
fundamental distinctions between the three main classes of land (Vide Art. 2
Note 6).

In each class the ultimate ownership, or rakaba, hes in different hands.

In the case of Mulk property it lies with the mulh owner, with the result
that lus 15 the most complete form ol ownership known to Moslem Law. In
the case of Mevqufe land, the circumstance that ownership 1s attributed to the
Deity 1s responsible for the fact that these lands cannot normally be trans-
ferred or diverted from the use to which they were originally dedicated. In
the case of Mirie land, the fact that the rakaba resides in the State has rendered
it possible for the State to assume the management of these lands under the
provisions ol the Land Code. State lands consist in Mirie (II), Metrouke (IV)
and Mevat (V). These are the lands with which the Land Code and this
Commentary deal.



— 9 —

Mirie. as already indicated, is agricultural land beld from the State.
Metrouke lands are those which are reserved for public or communal use —
such as roads and pastures. Mevat lands are those umcufltivated areas which
lie outside the boundaries of existing villages, and which are usually available
for clearing and cultivation.

NOTE 2. (ArT. 1)
Objects of the Land Code.

Previous to the passage of the Ottoman Land Code lands of all kinds.
excepl Wakfs of the perfect, or Sahih, class, were dealt with by the Courts
under the Civil Law which is coditied in the Mejelle

At that time 1t was easy to convert Mirie land into mulk by building or
planting. This transferred the rakaka (rom the State to the individual. On be-
commnyg full owner in this way, the individual was under considerable induce-
ment to pass the land into the Wak( class by dedicalion. He could do so on
termis which would ensure all its benelits to lumsell and his descendants, while
his property was protected by the strongest legal and religious sanctions known
to Moslem Law from seizure bv the Stale or its Officers

The process was une of breahing the control of the Slate i two slages.
It> result was the progressive deprivation of the State of very valuable rights.
One of the main objects of the Land (lode was o put a stop to this process

An eyually important object was to bring the persons who cultivate State
lands into direct relatious with their overlord. Before the passage of the Code
these lands were managed by feudatories and farmers, who purchased the right
to collect tithes by payments in money or service. The mterest of such persons
lay in immediate and rapid acquisition - in other words, in extortion. It was
opposed to the interest of the State, which 1s best secured by the development
and extension of cultivation, and the well being of the cultivator.

The Land Code therefore contains provisions which are designed to bring
the State into direct relations with the cullivators of its lands.

The means adopted to achieve the two ends which are here indicated are
to be learned [rom the articles of the Land Code, and the provisions of sub-

sequent legislation.
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NOTE 3. (Amt. 1)
Public Lands.

The Order in Council published in the Gazette of the 1st. September, 1422
brings into existence a class of lands called [*ublic lands. They are defined
(Art, 2.) as "'All lands in Palestine which are subject to the control of the

*Government of Palestine by virtue of Treaty, conventions, agreement or succes-

sion, and all lands which are or shall be acquired for the public service or
otherwise.” Article 12 vests these lands and all rights theremn in the High
Commissioner, and Article 13 gives him the power to grant or lease them in
accordance with law, then existing, or to be passed hereafter.

It is dufficult to assign liouts to the apphcation of the very wide terms of
the definition of Public lands given in Article 2 of the Order mn Council Under
Arsicle 12 (2) all mines are included in the category of pubhc lands. except
those which are the subject of an existing and vald concession

The lands dealt with under the Land Code as ‘*Mahlul”, 1.e. as left vacant
by failure of heirs or cultvation, must under this definibun be classed as public
lands. The Mahlul Ordinance of the 1st October, 1920 recognises that lands
of this cluss should now be deald with by way of lease instead of grant, as
provided for in the Land Code.

ARTICLE 2.

Mulk land 18 of four kinds.

(I) Sites (for houses) within towns or villages, and pieces of land of an
extent not exceeding half a donum, situated on the confines of towns and vil-
lages, which can be considered as appurtenant to dwelling houses.

(II) Land separated from State Jand and made mulk 1n a valid way, to
be possessed in the different ways of absolute ownership according lo the
Sacred Law.

(III) Tithe-paying land, which was distributed at the time ol conquest
among the victors, and given to them in full ownership.

(IV) Trnbute-paying land, which (at the same period) was left and con-
firmed in the possession of the non-Moslem inbabitants. The tribute imposed
on these lands is of two kinds:-

(a) *“Kharaj-i-moukasseme”, which 15 proportional, and 1s levied to the
amount of from one-tenth to one-half of the crop, according to the yield of
the soil.

(b) *“Kharaj-i-mouvazzef”, which is fixed and appropriated to the land.

The owner of Mulk bas the legal ownership.
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It devolves by inheritarice like movable property, and all the provieions
of the Mejelle, such as those with regard to dedication pledge, or mortgage, gift,
pre-emption, are applicable to it.

Both tithe-paying and tribute-paying land become State land when the owner
dies without issue. and land becomes vest in the Treasury (Beit-ul-mal.)

The provisions and enactments which are applicable to the four kinds of
mulk land are stated in the books of the Sacred Law, and will not therefore
be dealt with in this Code. '

NOTE 1. (Arr 2.)
Kinds of Mulk Land.

This Article describes the various kinds of mulk lands which are to be
met with in the area of the old Ottoman Empire. The kinds described under 1.
and IV. (a) need not be discussed, as they are not met with in Palestine. Of
the others (1) refers to urban properties. This kind of mulk can no longer be
brought into existence by the improvement of land in urban areas. The Mulk
Titles Act of 1874 put an end to this process in a manner which will be
explained later. Vide nole 2 inlra.

The second kind—descrbed in (U)—refers to dead land which has been
appropriated with the leave of the Sultan on terms wluch transfer the rakaba
from the State to the occupier. The method by which this was ellected is
shown in Article 1272, Me).

The same article shows that by a sinular process Mevat or dead lands
can be occumed and improved without a transference of the rakaba. Such
lands become Mirie and not Mulk.

As to 1V. (b)—This class includes the greater part of the mulk propertes
which are in existence outside of the towns. They are held subject to the
payment to the State of a fixed tax which is collected by the Verko Department.

NOTE 2. (Agrr. 2)

Mulk Thies Act.

Mulk property is the most complete form ot private ownersiup known to
Moslem law. The mulk owner is under no obhgation to cultivate, or to make
any given use of the land. He can transfer it to the Wakf class at will, thus
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placing it stil further beyond the reach of the State. In the old days, the best
method of insuring that property was secured from the interference of the
State was to turn it unto mulk, and then to dedicate it to a Wakf, in such a
way that its benefits were secured to the dedicator’s descendants by any
scheme of inheritance which he might lay down. The only way to stop this
process was to stop the creation of mulk,

To this end the Mulk Tithes Act of 1874 was passed.

It provides, that, from the dale of i1ls becoming law, no one may possess
land as mulk, unless he holds a title deed which describes it as such, or, unless
he is permitted to do so by a Firman of the Sultan.

The result 1s that all claims to hold land as mulk which are supported
neither by a title deed nor by a Firman must fail. In particular the impro-
vement of urban lands no longer gives rise to a right under Article 2 (1) to
hold them as mulk. Whether proof that the improvement is older than the
date of the passage of the Mulk Titles Act would sulfice to revite the
operation of the sub-section under relerence is a matter which has not, so far,
been judicially decided.

With this possible reservation mulk property may now be defined for the
lawyer as property which 15 held as such by title deed or by Firman

NOTE 3 (Awrt. 2.)

Legal Incidents of Mulk Property compared with thoss of Miria.

Artcle 2 gues on to stale that the owner of mulk land bas the legal owner-
ship thereof. In other words that the rakaba 1s vested in him.

It follows that the Land Code 1s not applicable to this class of property;
since the land dealt with by that Code is land of which the rakaba is vested
in the State. The law which applies to it 1s that contained in the Mejelle. The
Article goes on lo specify some of the man points in which, for this reason,
the legal incidents of mulk differ from those of Mirie property.

We bave already noted (Note 2 above) that the owner of mulk property can
make it Wakf at his diseretion. This has the effect of placing its devolution
and user under a scheme devised by the dedicator, and of bringing 1its legal
mncidents under the control of the Sharia Courts, and the Sharia Law.

Gifts and sales of mulk property are dealt with under the provisions of
the Mejelle. Under that system of law transfers are subject to restrctions when
they are made by a person in ‘‘mortal” sickness. (Mejelle 393 et seq - 877 et
seq.). In the case of Mirie property gifts or sales made by a2 man on his death
bed are in all cases valid, \[ the proper procedure 15 complied with. (Art. 120
Land Code).
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gous right of prior purchese exists also with regard to mirie. There are impor-
tant differences in the grounds and procedure under which each of these rights ean
be claimed. The inheritance of mulk property is the same as that for movable »
property. The inheritance of mirie is governed by Statute and cannot be altered ,
by will. It can however be evaded by a death bed gift or transfer as already noted.”

NOTE 4 (AmT 2)

Craation of new Mulk.

The transfer of the rakaba of mulk land to the State which takes place
when the owner dies inlestate, and which bas the eflect of making the land
Mirie in the case of the kind of mulk deflined in Article 2 (IV) b, may be
compared with the reverse process of changing mirie into mulk.

We have already noticed (Art. 2 note 2) that mire land cannot be made
into mulk, merely, by placing thereon certain improvements, when it is situated
in an urban area. This process was stopped by the Mulk Titles Act 1874. The
only valid wavs in which mirie or state land. of any kind can now become mulk
are (1) by Firman, or in these days by order of the Head of the Palestine
Government; and (2) by prescription. As to the latler, the prescription required
to change the rakaba of any class of nnmovable property is one of 36 years.
Thus if an owner of mulk property which adjoins mirie land encloses a portion
of the latter with Ins mulk halding, or otherwise converts it to his use, he will
be able to claim the area so appropriated as part of his mulk hplding only
after 36 years.

It 1s of course the right of the slate to convert mirie to mulk at 1ts pleasure -
or al any rate with the object of securing, thereby, some benefit to the State.
This has been done recently in the case of mirie lands which have been con-
verted into war cemeleries. The change was necessitated by the fact that the
Land Code (Art 33) forbids burial in Mirie land, and also by the circumstance
that the acquisiton of uncultivated mirie land by a squatter is deliberately
facilitated by the Land Code (vide Art. 78).

NOTE 5. (Amr. 2.)

Prascriptive Perlods.

The perod ol prescription which suffices lo transfer the ownership of
mulk property from one owner to another without changing its class is
15 years. In the case of mirie property, as will be seen later, the period is
10 years. (Vide Art. 20 Land Code) To change the rakaba {rom one class
to another requires, as has been shown in Note (4), a prescriptive period
of 36 years.
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NOTE 6. (AnmT. 2)

Quasl Mulk.

Article 1272 of the Mejelle siates that in all cases a person who sinks a
well or makes 2 waler course in Mevat land, with the leave of the Stale. be-
comes the mulk owner ol these accretions. The rght is not dependant on
whether the land was originally given to him as mire, or as mulk.

It follows that, under this Article, s mirie holder can put certain accretions
on his property, and by doing so, becomes the mulk owner of them, though
his rights to the land remain those of a mirie holder. The Land Cade further
amplifies this position, and enacts that buildings or plantations of trees or vines
bave the same effect. The result is to create an intermediate class of property
which is convemently termed Quasi Mulk. 1ts legal incidents are fully described
in the Code. (Vide Ait. 25 and much of Bk. 1 Ch. II).

It may here be stated that, so long as the land and the accretions remain
in the hands of the same owner, the property devolves under mulk inheritance;
its acquisition by prescription comes under the mulk period of 15 years; it is
not liable to be claimed either by pre-emption or prior purchase : it cannot be
dedicated as a whole to a Wakf. on the conplete disappearance of the accretions
it reverts to mirie,

The further creation- of this class of property was stopped by the Pro-
visional Law of Disposal of 1329 (30 the March). Since its passage accretions on
mirie Jand follow the law of the land, and do not rank as mulk, either in
themselves, or for the purpose of altering the legal incidents of the holding.

ARTICLE 3.

State land, the legal ownership of which 13 vested i the Treasury, com-
prises arable fields, meadows, summer and winter pasturing grounds, woodland
and the like, the enjoyment ol which is granied by the Government.

Possession of such land was formerly acquired, in case of sale or of being
left vacant, by permission of or grant by feudatories (sipalis) of ‘‘tmars” and
“ziarpets” as lords of the soil, and later through the ‘‘multezims” and ‘*muhassils”.

This system was abolished and possession of this kind of immovable pro-
perty will henceforward be acquired by leave of and grant by the agent of the
Government appointed for the purpose. Those who acquire possession will
receive a title-deed bearing the Imperial Cypher.

The sum paid in advance (muajele) for the right of possession which 1s
paid to the proper Official for the account of the State, is called the Tapou fee.
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NOTE 4. (Arr. 3.)

Somae Incidents of Mirie Land,

As stated ip this definition Mirie Lands belong, in respect of the rakaba,
to the State. This fact enabled the State to make a special Code of Law te
govern them in the shape of the Ottoman Land Code. Such lands were origi
nally held by feudatories or farmers, who had the nght to collect tithe in return
for services rendered, or monies paid for this privilege to the State. Some
Mime lands also came into existence by the clearing of Mewat under the con-
ditions described in Art. 1272 Mejelle, the chief of which was that the rakaba
should remain with the State. It is clear that the system thus indicated left
the cultivator at the mercy of men whose nterests were best served by
extortion.

The Land Code was designed to set it aside, and to bring the cultivators
ol mirie land into direct relation with their overlord, the State. It enacted that,
from the date of ils passage, holders of mirie should enjoy their lands under
a grant direct or implied from the Sultan.

The State imposed conditions on these grants, which are set forth in the
Land Code and in subsequent amending legislation. By this body of law the
rights of the State are deliberately curtailed in certain directions; while those
of the grantees fall short of full ownership unly in the respects set forth in
the law. [t s impractucable to give here a resumé of these mghts and liabihilies.
To do so would amount to making a resumé of the greater part of the Land
Code, and subsequent legislation on the subject of mirie land.

It is suflicient for our present purposes to say that the State permits the
grantee lo hold in perpetuity, provided that he obtains the grant in a proper
manner (generally on payment of a fee), that he keeps the land under cultva-
tion, and that he pays tithe and taxes. The inheritance of murie is laid down
by the Land Code, and has since been modified by Statute. Such land cannot
be passed by will. It can however be transferred by sale gift and mortgage
under condinons of which the chief iz that all such transactions must be
registered in the Tabou or Land Registry.

The obligation to register has been extended by legislation to owners of
mulk boldings by the Mulk Titles Act of 1874 and later acts.

NOTE 2. (ArT. 3.)

Prascriptive Periods.

Prescrition in respect of mirie lands falls under three heads.
(a) as between private individuals,
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(b) as between the individual who claims as a grantee and the State,

(c) as between the individual who claims as a mulk owner and the State.

The period under (a) and (b) 15 10 years. Under (c) which has been
.discussed under Art. 2 Note 4 it is 36 years.

NOTE 3. (Arr. 3)

Grants In Common :

The intention of the Land Code was that each cultivator should be given
a separate piece of land on a separate title deed. This is explained in Article 8.
In the notes to that article it 1s shown also that, in spite of its ;irnvnsions,
lands are still bheld in common in large areas, The confusion which resulis
from this state of affairs is also briefly indicated.

NOTE 4. (Anmt. 3))
The Provisional Law of Dispozal.

The Land Code hmits the mght ol user of mime land 10 many directions
Thus the holder may not build on it; he may not use the soil for brick making.
His mghts are virtually hmited to the use of the surface of the land for the
purpose of cultivation The mulk owner on the other hand enjovs without
couchtions *"ab coelo usque ad inferos”™.

These restricuons have been set aside by the Provisional Law of Disposal
of 1329; the result being that the modes of use of mirie are now practically
unrestricted except in respect of burial, and minmng, or prospecting (see Notes
to Art. 107).

NOTE 5. (ArT. 3.)

Takhslaat Wakfs.

The grantee of mire land cannot dedicate his rights to a Wakf without
the leave of the Sultan. On'the other hand certain mirie lands bave in the
past been dedicated by bygone Monarchs, or, with their consent, by their
feudatories. These dedications do not suffice to take the lands out of the mirie
class, or out of the operation of the Land Code, unless all the benefils arising
from them have been alienated. The point will be further elaborated under
Articte 4. This class of Wakfs is known as the ‘‘Takhsisat” class.
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NOTE 6. (A=xr. 3.)
Quasl mulk,

The tenure which arose, and still continues, from the existence of mulk
accretions on mirie land, which date from a period prior to the passage of the
Provisional Law of Disposal of 1:320, has been discussed in Nate 5 Article 2.
This is the Quasi Mulk tenure. It is further discussed under Article 25 and
other articles.

NOTE 7. (Asr. 3.)

Tha pasition of the Majelle in relation to The Land Cods.

The Land Code purports in its last paragraph to repesl all previous legis-
lation which its prowvisions replace, or with which tkey are inconsistent. This
leaves a great deal of the earlier law on the subject untouched. It has to be
sought for in the Mejelle. For this reason numerous references to the Mejeile
will be found in the notes to this work.

NOTE 8 (ArrT. 3.)

Once mirie always mirie.

Once land has been classed as mirie it is always mine. Thus land which
has once been redeemed from mewat by clearing and cultivabon, or for which
a title deed has once issued, does not, on failure of cultivation, lapse to mewat
status, however much the traces of former cultivation and clearing may have
been obliterated. Such land can, for example, always be claimed from the State
by the squatter of 10 years sianding, who bases his claim on Article 78. His
rights in this respect have been, however, importantly modified by the Mahlul
and Mewat lands Ordinances, passed by the present Government.

ARTICLE 4.

Mevqufe or dedicated, land is of two kinds:-

(I) That which having been true mulk originally was dedicated in ac-
cordance with the formalities prescribed by the Sacred Law. The legal ownership
and all the rights of possession over this land belong to the Ministry of Evqaf.
It is not regulated by civil law, but solely by the conditions laid down by the-
founder The Code therefore does not apply to this kind of mevqufe land.
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(I1) Land which being separated from State land has been dedicated by
the Sultans, or by others with the Imperial sanction. The dedication of this
land consists in the fact that some of the State imposts, such as the tithe and
other taxes on the land so separated have been appropriated by the Government
for the benefit of some object Mevqufe land of this kind is not true waqf.
Most of the mevqufe land in the Ottoman Empire is of this kind. The legal
ownership of land which has been so dedicated (of the takhsisat category) belongs
as in the case of purely State land to the Treasury, and the provisions and enactments
hereinafter contained apply to it in their entirety. Provided that, whereas in
the case of purely State land the fees for transfer, succession and the price
for acquiring vacant land are paid into the Public Treasury, for this kind of
mevqule Jand such fees shall be paid to the vaql concerned.

The provisions hereinafter contained with regard to State land are also
apphcable to mevqufe land, theretore, whenever in this Code reference 1s made
to mevqufe land, this land which has been so dedicated is being understood
a8 being referred to.

But there is another kind of such dedicated land of which the legal
ownership is vested in the Treasury (Beil-ul-mal) and the tithes and tazes
thereon belong to the State and of which only the right of possession has been
appropriated for the benefit ol some object, or the legal ownership is vested
in the Treasury and the tithes and taxes as well as the mght ol possession
have been appropriated for the benefit of some object.

To such dedicated land the provisions ol the civdl law with regard to
transfer and succession do not apply; it is cultivated and occupied by the
Evqaf Authorities, directly or by letting it and the income is spent according
to the directions of the dedicator.

NOTE 1. (At 4.)
Classes of Wakfs.

Thie article deals with perfect, or Sahih, and imperfect dedications. To the
former class belong dedications of true mulk property. It has been shown in
Note 6. Art. 2. that Quasi Mulk land cannot be dedicated.

Such dedications are dealt with under the Sharia Law by the Shama Courts,
which alone administer that Law.

They are excluded from the jurisdiction of the Land Coorts, unless a
claim to ownership has to be decided.

Imperfect dedications are called Takhsisat Wakis. They are dealt with
under the second paragraph of the Article. It is a master-piece of confused
exposilion.
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Its effect may however be stated in a fairly simple form. It lays down
thal mirie land may not be dedicated except by, or with the leave of the
Sultan. Dedications of Mirie land made with such permission may embrace
either (a) all the benefits arising from the land or (b) only some of those benefits.

In the first case the land is taken out of the categories with which the
Land Code deals, and 1s regarded as true wakf. The reasun for this is that,
as no benefil remains to the State, the rakaba is regarded as having passed
to the Wakf.

In case (b) the rakaba is regarded as remaining vested in the State, and
the Land Code applies to the properiy in full.

The benefits amsimg from Mirie land are those of possession, tithes, taxes,
and lees.

NOTE 2. (Arr. 4).

Classification of Takhsisat Wakfs.

Takbsisat Wak(s are classified as
(1) Mazbuta

2) Molhaka

(3) Mostasna

Wakis of class (1) are fully controlled by the Wakf Council, officially
known as the Supreme Mosleni Sharia Council. This body succeeds to most
of the rights and powers of the Turkish Ministry ol Evhal. They are, for the
most part, dedications made for a charitable or religious purpose.

Wakis of Class (2) are controlled by thier Mutawallies, or managers. The
appointment of the Mutawall! is regulated by the deed of dedication, or Wakfieh.
They are controlled, chiefly mn respect of finance, by the Wakf Council, which
has periodical inspections made through its officers, aud 15 empowered to take
fees for this service. Such Wak{s are, for the mosi part, intended to benefit the
descendants of the dedicator along a line of devolution which has been de-
fined by him.

Wakls of class (3) are for the most part private wakfs, like those in class
(2), but are not subject to cootrol and inspection by an outside authorty.

NOTE 3. (Anr. 4.)

Represantation of a Wakf.

For the purpose of htigation 8 Wakf must be represented by its Mutawalli.
When no Mutawalli exists the Court must refer the party interested to the
Sharia Court, to have one appointed. The fact that a person is a beneficiary of
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a Wakl does not enable him to bring or detend a suit concerning the corpus
ol the Waki property. He is not regarded in Moslem Law as having an
interest in the trust of a proprietary nature: He is entitled to receive a cerlain
proportion of the money, or other benefit, which the property periodically
produces, and there his rights cease. In the case however. of a Wakf of the
private class on which there is only one surviving bepeficiary no Mutawalli
need be appointed, and the beneficiary in question has the right of suit.

NOTE 4. (Ant. 4)

Period of prescription.

The period of prescription applicable to Wakl property 1s 36 years vide
Mejelle Article 1661-from which period ttme may be deducted under the
provisions of the later articles of the Chapter in which this articie occurs.

NOTE 5. (Amt 4)

The rakaba of true Wakf praperty.

In theory the rakaba of true Wak{ property rests with the Almighty. For
this rearon Wakf property cannot be trausferred by sale or gift except under
very rare circumstances This fact supplies the reason for denying to benefi-
ciaries any proprietary status.

NOTE 6. (AnmT. %))

Resumption.

The power of the Stale to resume Wakfs of the Takhbsisat class 1s an in-
teresting question. It turns mainly on (a) the extent to which the Head of the
State, who was responsible for the dedication, acted in the interests of the
State in making it, and (b) the extent to which under Moslem Law he was
bound to regard himself as a trustee lor the State.

lnstances of such resumption exist in the history of the Ottoman Empire.

The resumption of a Wakf of the perfect or Saluh class is legally impossible;
though such lands are no more exempt than lands of any other kund from
acquisition by the State or by a Municipality under the special statutes which
regulate this form of acquisilion.
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ARTICLE 5.

Land left for the use of public (metrouke) is of two kinds:-
(I) That which is left for the general use of the public, like a public high-
way for example;

(II) That which is assigned for the inhabitants generally of a village or town,
or of several villages or towns grouped together, as for exambe pastures (meras).

’

NOTE 1. (Agrt. 5.)
Distinctions betwesn Public and Communal Lands.

The distinction drawn by the article between lands which are left for
the use of the public in general, and those assigned to the use of 2 commumnity,
or group of communities, is important.

This arises from two considerations. In the first place the right to sue
in respect of trespass or damage to a public reservation is inherent in any
member of the public, which makes use of it Similar actions in regard to
communal reservations can be brought by a member of the interested community,
onlv 1if it exceeds in number 400 persons. If it is less than that number >
all members of the community interested must be jomned as plaintiffs. This
arises from the provisions of Articles 1645 and 1646 of the Mejelle. They
press very unfarly on small communites, since the inclusion of every person
entitled is often difficult to secure; and it is easy to marke non-inclusion the
ground of constant applications for postponement.

\

The second consideration is even more important. The Article under
discussion states, that communal reservations are “assigned”, while public °
reservations are merely “left”.

The distinction appears to throw on the asserter of a communpal right
the burden of proving an acl of assignment.

This matter is discussed in the notes on Book Il which deals with
Metrouke and Mewat lands.

NOTE 2. (Arr. 5.
Other rights of Common.

There are two classes of land in which the public has rights; but which
are not classed by the Code as Metrouke. They are (1) Moubah, or mountain-
ous areas, over which the general public has the right to cut wood, and (2)
unassigned pastures. These classes are dealt with in Arts. 104 and 105 res-
pectively under the general heading of Mewat.

o e g ST
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The lirst of these classes cannot be resumed by the Land Registry De-
partment, and cannot he granted by it to individuals for clearing and cultivation.

Land in the second class can be used by the villages, within whose boun-
daries its lies, as a free pasture. But outsiders must pay fees to the State for
its use. There appears to be nothing to prevent the State from resuming these
lands, or turning them to another purpose.

The fact that these pastures are described as unassigned, reinforces the
argument which places the burden of proving an assignment on the person
who asserts that it took place.

NOTE 3. (Art. 5)

Unchangeable use of assigned Metrouke.

The most important incidents of true metrouke lands of both classes are
that they can never be acquired by an individval, and may never be put to
any use, other thun that for which they were originally intended.

No period of prescription avails to break this rule. So long as the present
law remains unrepealed, it holds good against the State with the same force as
against the ndividual

ARTICLE G.

Dead land (mevat) is land which is occupied by no one, and has not been
left for the use of the puplic. It iz such as lies at such a distance from a vil-
lage or town from which a loud human voice cannot make itself heard at the
nearest point where there are inhabited places, that is a mile and a balf, or
about hall an hour’s distance from such.

NOTE 1. (ART. 6)

Definition of Mewat Discussed.

This curious deflinition is derived from Art. 1270 of the Mejelle. It is
repeated with some amplification in article 103 of the Land Code. Jt was framed
for the purpose of excluding from the Mewat area the pastures of adjoining
villages. The method of exclusion is very rough, because the land was regarded
as of little value, and because delimitation by metes and bounds was regarded
88 impracticable. In this connection it must also be borne in mund that no
cadastral survey has ever been made.
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Under these circumstances, it is difficult to see how the end in view could
have been attained otherwise than as the Article under discussion indicates.

NOTE 2. (Asr. 6.)

its Shortcomings.

The Land Code (vide Art. 31) did not contemplate the extension of the
inhabited sites which were n existence when it was passed. It was not therefore
foreseen that the extension of those sites would create difficulties.

Their rapid growth in recent years brings them continually nearer to the
former Mewat area, and, under the definition we are discussing, must result,
In a progressive curtailment of that area. The process, at the same time,
brings into existence an indeterminate class of land, which was formerly
Mewat. On this area which is neither Mewat, Mirie, nor assigned pasture,
syuatters are likely to settle, against whom the present law gives the >tate no
nights, other than those conferred by a strict enforcement of the prohibition of
building contained in Art. 31. Such land cannot regarded (under Art. 105) as
unassigned pasture, because, er kypothesi, it lies outside the boundaries ol any
town or village.

NOTE 3. (Arrt. 6).

Method of Acquiring Mewat:-

Mewat land 1s granted out for clearing and cultuvation under the rules
gvenin Art. 103. The unauthorised squatter, who reclaims such land, can demand
a title deed; but only on condition of paying the value of the land to the State.

No nght to such land can be acquired by prescription. The Mewat Lands
Ordinance, which importantly modifies the rights of the unauthorised squatter
on Mewat, should be consulted. Its effect is dealt with in the notes to Art. 103.

ARTICLE 7.

This Code is divided into three Books.
Book |[. — State Land. ‘*‘Arazi Mirie”.

Book II. — Land which bas been left for the public, ‘‘Arazi Metrouke”,
and “‘Arazi Mevat”. In this Book jebali moubaha will also
be dealt with.

Book III. — Miscellaneous kinds of land not clasified in the preceding
categories.
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CHAPTER 1

PREFATORY — NOTE 1

Only four Articles ol this chapter, the 8th, the 20th, the 24rd and 33rd
can be regarded as operative. The rest have been replaced by the Provisional
Law of disposal of the 31st March 1329, and by the Law ol Partition of the 1st
of December, 1329 The rights which have accrued under replaced articles -e.g.
under Articles 43 or 14-continue, of course, to exist.

The replaced Articles regulated (a) the uses to wlich Mirme land may be
put, (b) damage and trespass by strangers and co-owners, and (c) partition

The new Law ol Disposal has restated (a) in such away as to abolish almost
all the pre-existing restrictions on user. It has restated (b) with modifications.
The okl law of Partition (c) 18 replaced by an entirely new law.

Hence, for all practical purposes, theChapter inay be regarded as haviny
been reduced to the four Articles named.

The first ot these (8) prohibits the issue of utle deeds to groups and
communites. The second (20) and third (23) state the law of prescription
obtaining between private persons. The fourth (33) prohibits bural i Mire lan.l.

PREFATORY —NOTE 2.

It should be noted that the Provisional Laws do not purpot to repeal
the old laws. It may therefore be held that the latter remain unrepealed in
respect of such provisions as are not inconsistent with the new laws, and are
not restated in them.

The question 1s probably of little practical interest, since the doubtful
points do not seem to affect matters about which litigation is likely to arise.

ARTICLE 8.

The whole land ol a village or of a town cannot be granled in its entirety t
all of the inhabitants, nor to one or two persons chosen from amongst them
Separate pieces are granted to each inhabitant and a title deed is given to each
showing his right of possession.
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NOTE 1. (Anrt. 8)
Scope of Article:-
This Article states that the whole land of a village cannot be granted to
a community, or to a person or persons selected to represent a community,

Each person who bolds land is to be given a separate title deed, and to
enjoy separate ownership.

The proviso implied by making the articie apply only to a grant of the
whole of the lands of a village, appears to legalise a grant of some of the lands
in common.

NOTE 2. (Arr. 8)

Its Effect on Registration:-

When registration was first introduced the authorities were faced with the
lact that large areas of mirie land were, de facto, held in common. The owner-
ship of these lands had to be registered so as to show the facts, and at the
same tiume comply with the provisions of the law contained in Arit. 8. The
two requrements are often contradictory. In the result, two methods for the
registration of **Masha” lands were adopted. Some of these lands were regis-
tered as held in common by all the de facto co-owners, each being shown as
holding a stated proportional share. Others were registered as being owned by
the heads of the families, whose members were the actual co-owners. The last
named scheme of registration has led to a number of suits, by which the des-
cendants of the recorded owners seek to exclude the heirs of owners who were
not recorded.

NOTE 3. (AmrT. 8)

Confusion In the Records of Masha Lands:-

It has been the custom in a number of villages to allow the co-owners
to retain a portion of the Masha 1n individual ownership, and to apply the
process of periodical division only to the balance. The principle on which this
was carried out has never been recorded in the land Regsters. The result is
inextricable confusion. Lands, which are recorded as Masha, are actually held,
without record of the fact, in separate ownership, and, as the process oflen
dates back to ancient times, these separatly owned portions were often de-
veloped into a subordinate division of Masha, claimed by the descendants of




those who originally assumed individual ownership, as co-owners. In some cases
the last named process has even resulted in a fresh set of individually owned
plots, based on the subordinate aMasha, together with a residual area of the
secondary Masha.

NOTE 4. (Ant. 8.)
Effect of Custom which runs counter to statutory inheritance.

The confusion discussed in Note 3 is sometimes intensified by the existence
of customs of inherilance, which are contrary to the scheme laid down by Law.
A custom by which women are excluded is commonly met with. Another,
frequently pleaded custom, is that women who marry into another village gne
up their shares. Such customs, when proved, are given effect to by the Courts.
They are not recorded tn the Land Regisiers, so that the Courts are deprived
of all guidance in iealing with cases based on them, other than that afforded
by oral evidence of a highly partisan kind

ARTICLE Y (Obsulete)

State land may be sown with all kinds of crops such as wheal, barlev,
rice, marhler (hoia), and other cereals It inay be let on lease or loaned for the
purpose ol being sown but 1t must not be lelt uncultivated, except for sound and
duly established reasons set out in the chapter headed Escheat of State Land.

ARTICLE 10. (Obsolele)

Meadow land and crop ol which 1s harvested by ap antiquo usage. and
ou the produce of which tithe 18 laheu 15 reckoned as cultivated land. Posses-
sion of it 1s given by title-deed. The poxsessor alone can profit [rom the
herbage which grows there, and can prevent all others from making use of it
It can be bioken up and put under culuvation by leave of the Official

ARTICLE 11. (Ubsulele)

The possessor hy ttle-deed ol an arable field which 1s left fallow m ac-
cardance with its needs can alone derive prolit from the herb-called *'kilimba™
which grows there He can also refuse admssion to the lield lo anyone wishing
to pasture catle there.
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ARTICLE 12. (Obsolete)

No one without the leave of the Official first obtained can dig up the land
in ns possession for the purpose of making bricks or tiles. Shouid he do so,
whether the land is State land or mevqufe land, the offender shall pay the
price of the soil thus used by him, according to ns local value, into the
Treasury.

NOTE 1. (Ant. 12.)

Vide Art. 7 ot the Provisional Law of Disposal of 1329.

ARTICLE 13. (Obsolete)

Every possessor of land by title deed can prevent another {rom passing
over it, but if the latter has an ab antiquo right of way he cannot prevent him.

NOTE 1 (ArT 13.)

Vide Art. 10 of the Provisional Law of Disposal of 1329

ARTICLE 14. (Obsolete)

No one can arbitranly make a water channel or a threshuing floor on the
land of another, nor do any other arbitrary act of possession on it without the
sanction and knowledge ol the possessor.

NOTE 1. (Art. 14)

Vide Art. 10 of the Provisional Law of Disposal of 1329.

ARTICLE 15. (Obsolete)

If any land possessed in individual shares by several persons is capable
of being divided, that is to say if each portion can yield separately as much
produce as i it continued to form part of the whole, if partition is demanded
by the co-possessors, or by one or more of them, shares shall be parcelled
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out, according to their value, and distributed by lot in accordance with the
provisions of the Sacred Law, or in any other equitable manner. The partition
shall be made in the presence of the interested parties or their representatives
by the Official, who shall allot o each his share.

If the Jand is incapable of being divided it must remain undivided. In
this event partition of enjoyment (moubnia) that is possession by the co-poss-
essors in turn cannot be resorted to.

NOTE 1. (Anr. 15.)

This Article has been replaced by the Provisional Law of Partition of 1329

ARTICLE 16. (Obsolete)

After partition in manoner described in the preceding Arlicle and alter
each co-possessor has set his boundaries and entered into possession of the
share which hass fallen to him none of them can annul the partiton which
bas taken place and demand the making of another.

NOTE 1. (Awt. 16.)

This Arucle refers specifically to Arucle 15 which has been repealed by
the Provisional Law of Partition.

ARTICLE 17. (Obsolete)

Partition of land cannot take place without the leave and knowledge of
the Official, nor in the absence of a possessor or his agent. Every parution
which has so taken place is invalid.

NOTE 1. (Asr. 17.)

The piesent position is that a partition made by consent cannot be anpul-
led after it bas been approved by the Registration Officer (Mamour Tapou) and
attested by him.

A partition made by the Court, and set forth inadecree, can be appealed
under the general rules governing appeals from Civil Magistrates Courts.



Article 17 of the Land Code provides for the sanction of the Tapou Oflice
as essential to the validity of a partition. The reference is, of course, to a parti-
tion made by consent. Article 4 of the Provisional Law of Partition contains a
provision for submission to the Mamour El Tapou, and replaces the old Article.

ARTICLE 18. (Obsolete)

If one of several of co-possessors of either sex are minors partition ol
land in their possession which is capable of being divided in accordance wilh
Article 15 must be carried out through their guardians. So also with regard
to land possessed by lunaties or imbeciles of either sex partition must be
effected through their guardians.

NOTE 1. (Art. 18.)

This Article again must be taken as applying to partition by consent.
Partitions made by a Court are conducted and safeguarded under the provisions
of the Code of the Civil Procedure. The Article states that all persons under
disahility. who are parties to a parbition, must be legally represented.

This provision must be regarded as slill operative Vide Mejelle Arts. 943
and 9G6 also Arts. 944 and 945. Vide also the Prosisional Law of of Partition.

ARTICLE 19 (Obsolete)

Any one who has sole posssession by utle deed of woodland or *‘pernallik”
can clear it in order to turn it into cultivable land But if such woodland or
pernallik is in jomnt possession one co-possessor alone cannot without the consent
of the others clear all or part of it in order to turn it into cultivable land.
Should he do so the other co-possessors will also be co-possessors of the
and so cleared.

NOTE 1. (Art. 19)

This Article has been set aside by Arlicle 12 ol the Provisional Law of
Disposal.

“Pernallik” is the land in whuich the holm oak grows.

The Law gives a right to the possessor of ‘‘Pernallik” to out down the
trees, and render the land fit for cultivation, without its being necessary to
obtain the sanction of the Department concerned (Article 19 of the Land Code).

Article 12 of the Provisional Law of Disposal gives an equivalent freedom
of user.
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ARTICLE 20.

In the absence of a valid excuse according to the Sacred Law, duly
proved, such as minority, unsoundness of mind, duress, or absence on a journey
(muddet-i-sefar) aclions concerning land of the Kind that is possessed by title-
deed the occupation of which has continued without dispute for a period of
ten years shall not be maintainable. The perod of len years begins to rum
from the time when the excuses above-mentioned have ceased to exist. Pro-
vided that if the Defendant admits and confesses that he has arbitrarily (fouzouli)
laken possession of and cultivated the land no account is taken of the lapse of
time and possession and the land is given back to its proper possessor.

NOTE 1. (ArT. 20)
Scope of Articls.

Ths 1mportant Article has not been repealed. It stales the Law of pres-
cription between private persons in respect of Mime land. Tlus 15, of course,

the land which is referred to in the Article as being *‘of the kind that is
pussessed by title deed”.

The period is ten ears.

It commences to run from the date of occupation, provided that the legal
owner cannot show, (1) that he was prevented from taking his land by duress;
or (2) that be was absent on a journey during a part of the period; or (3)
that he was a minor when the period commenced or a lunatic.

In case (1) tune begins to run from the cessabon of the duress. In case
(2) time begins to run trom the date of the legal owner's return. In caxe (3)
time begins to run from the legal owner’s majonty cr recovery.

The Article goes on to state that a person who admits that he originally
occupied the land without show of right cannot claim to benefit by prescription.

The Defendant 1s not compelled 1o show how his occupation originated.
If however he elects to make such a disclosure, it must be truthful. IfF the
disclosure 13 shown to be untruthiul, the Courts have assumed that his oc-
cupation originated in some [orm of usurpation, which forbids the acquisition
ol & right to hold by prescription.

In a case from the Beersheba district, plaintill sued for the return of
land, which he claimed to be held by Defendaut as mortgagee.

Plaintiff had no documents, and offered very poor oral evidence of the
mortgage.

Defendant claimed that he held by inheritance runing back through several
geperations. His own witnesses staled that the land originally belonged to the
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plamntifl. The Court held that, as defendant’s, story was shown to be untruthful,
it must accept the plaintiii’s version of the origin of the occupation: though that
version was supporied by evidence of poor quality. On this ground it held
defendant. to be a mortgagee.

NOTE 2. (Art. 20.)

Holding of Title desd not essential to auit.

It should be noted that the legal owner need not hold =z title deed i
order to maintain a suit. It is only necessary that the land should be of the
hind for which title deeds ought to be 1ssued. In other words the land must
be Mirie, or Wak! based on Mirie, 1.e. of the Takhsisat class.

NOTE 3. (ArT. 20.)
Duress.

The excuse of ‘ duress” is one which 1s not hkely to be pleaded, at Lhe
present day, '

It must not be compared with an unsuccessful attempt to regan. posses-
sion by lorce. Such an mcident does not furmish the mghtlul owner with a
reason for curlailing his opponents’ period of effeclive occupation; stll Jess
does 1t relieve him (rom Lhe necessity of bringing a suit before the expiry of
10 vears, it he desires lo retain his land.

The meaning of duress i1s explained in Article 1663 of the Mejelle. The
relevant paragraph states that ‘when a person's action is with one who is in
power, If time elapses in consequence of his not being able to bring his action,
while the power of his opponent lasts, it does not prevent the hearing of
that action”.

The state of affairs to which such a provision of the law could relate has
passed away.

The Mejelle deals also with other forms of duress which are defined n
Articles 948 and 949 of the Mejelle, as major and minor forms of illegal com-
pulsion through fear.

These forms of compulsion must, in order to have legal effect as snch,
take place in the presence of the person exercising the compuision, or in the
presence of his agent. (article 1005 of the Mejelle).

Their applicability to the adverse possession of land is doubtful; since the-
continued presence of the ‘“‘compeller” or his agent, throughout a period of 10
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years, is an unlikely contingency. In all ordinarily conceivable cases the right-
ful owner can have recourse to the Courts, at some time or other. and, il he
desires to maintain his rights is bound to do so.

NOTE 4. (ArT. 20)
Absence.

The excuse of absence has reference to Section 1664 of the Mejelle.

The absence must be absence at some place distant from the property by
a journey of more than three days, at a moderate rate of travel. This has been
held to be equivalent to 18 hours journey on a camel.

The extent to which this old fashioned esumate should be modilied by
the development of rapid means of transit does not appear to have been judi-
cialy ascertained

It is presumed that the 3 days travel enjoined by Art. 1664 will be mnler-
preted to mean travel by the most rapid means of transit ordinarily available
m the locahty lo which the «uit relates.

NOTE 5. (Arr 20.)
Disabliity.
The excuse of disability 1s dealt with in Article 1663 of the Mejelle.

Time which elapses while the legal owner 1s an infani, an (diot, or a
lunatic does not count towards prescription.

NOTE 6. (ART. 20)

Effect of Admissions and valua of Prescriptive Title.

The provision which allows the adverse occupier to deprive himself of
benefit by admitling that he never had a good Ltle to the land 1s based on
Article 1674 of the Mejelle. That Article states that *a mght is not destroved
by the time being passed for hearing an action”. It then proceeds to enable an
adverse occupier to nullify his claim to prescription in the manner we have
indicated.

The words quoted from Art. 1674 are held by Arabic lawyers to show
that a prescriptive title 15 in some way less valid than a title of the ordinary kind.

Since the advent of registration this is not the case.
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The successful claimant by mdverse possession is entiled to receive a
title deed, and in this respect is on the same basiz as any other owner.

Moreover a prescriptive title, once aequired, is not subject to defeat by
dispossession at the hands of the original owner, provided that the dispossession
is for a less period than ten years. This holds whether the adverse occupier
has perfected his title by obtaining registration or not. Thus adverse possession

for an effective period of ten vears cancels the right of the original owner and
creates a new right in the adverse holder, which cannot be defeated by a brief
period of dispossession, and which is independenl of registration.

From this point of view, therelore, the title of adverse possession is one of
an  exceptionally complete hind, and in pracuce 1s indistinguishable, after
registration, from any other title, except for the fact that the Koshan shows
prescription as the origin of the holder’s right

It has been repeatedly ruled by the Turkish Court of Cassation that a
holder by prescription cannot cone into Court us a plainull’ for the purpose of
claiming the land.

The prohibition, of course, disappears as soon as he has been granted a
title deed.

Cases anse in which the rightful owner sues for trespass in the Magutrate's
Court. That Court. on ascertaining that the defendant claims to own the land,
refers the parties to the Laml Court It has been held that a suit inststuted mn
the Land Court by the former defendant is, under these circumstances, main-
tamable, since the claimant was a defendant when the litization was first instituted.

The argument thus outhned must be considered in relabon to Art 78,
wluch gives the person holding without dispute for ten vears the mght to
claim a tile deed Irom Government without paymnent.

This shows that the lisability under winch such a holder has been held to
lie in respect of instiluting a case against Lhe legal owner, does not extentd lo
a suit brought by him against the Ntate.

It would appear therelore that the proper procedure of the holder who

desires to perlect a claim based un 10 years occupation, is to bring a suit
against the State under Article 78.

To this suit the legal uwner may be made a party

Furiber if the legal owner seehs to oust the occupier by force, the latter 1s
certainly enutleld lo bring a ~uit against him for trespass.

Such a suit omginates in the Civil Magistrate’s Court, and, if it mvolves a
claim to ownership, the parties will be referred by bim to the Land Court.
Under such reference the occupier can institute proceedings, which should not
be apen to the objection ol disability.

Even in this case, it is probable that the soundest course would be to in-
stitute proceedings against Government under Article 78, and make the legal
owner a party to them.




— 97 —

NOTE 7. (ARr. 20.)
Effect of some Combinations of the Legal “Excuses”.

In legal practice the excuses ol absence and disability are often found
together.

This state of allairs arises when an absenl owner dies leaving minor
children.

When such an beir subsequently sues Le is entitled 1o deduct hrom his
opponent’s period ol occupation.

(a) the absence of his father, till the latter’s Jeath, and,
(b) the perod of his own minority from the dale ol his luther’s death.

Cases arise in which the absent owner dies leaving both adult and minor
children.

The former are entitled to benefit only umler (a) the period of their
lather's absence. In the result it often happens that the claim ol the adierse
holder sueceeds aganst the children who were adults al their father’s deuth,
and fails against those who were minors when that event occured In such
cases the minor children succeed only to the extent of their undivided shares
by inheritance.

NOTE 8. (Art 20)

What Constitutes return from Absence.

The excuse ol ahsence 1= nullifiesd by the return of the absentee tn the
property, it the circumnstances of the return were such as to cause him to he

aware of the fact of adverse possession, and to allow ol s liling a suil agaunst
the arlverse pussessor.

In such cases the ahsentee forfeits the right to deduct the period of his
absence prior to the wisit.

The onus of proving that the return was not of a nature which can he
regarded as giving the legal owner notice of the adverse possession. 1s on the
legal owner, and is, in practice, dificult to shilt. It has been shifted m an
instance in which the legal owner was a soldier, and revisited his home on
short leave, after which lhe rejoined bis regiment abroardl.

NOTE 9. (ArT. 20.)
Prescription may be defsated by presumed Trusteeship.

The acquisition of a title by preseription is subject to another importaot
limitation, when the claimant to this benefit holds adversely to co-heirs. In
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such 1 case the claim will fal; as an heiwr who 18 Iin possession of the shares
of co-herrs is regarded as 1n the position ol a urustee. In these circumstances,
no length of adverse possession, whether by an original adverse holder, or by
his children, will suffice to cancel the rights of the original co-heirs, or those
ol their descendants.

For this reason. an mheritor, who seeks lo oust lus co-beirs by a plea of
prescription, wenerally alleges a title to the property, which is independentl of
bis heirship.

If he can succeell 1 dong this, he can rely on the provisions ol Art. 20
to the same estent a~ a stranger who has occupred the land

Caves occur in the following torms.

X dies leaving three son~ A, B, and C, ol full age, and m possession of
their laculties.

A" takes possession of the property on lhe dealh ol lus father, and 11
years afterwardwards B and C sue hun [or teir shares. as cc-heirs of X

B and C have lined in the nei.hbuurbuold since the death of X
In such a case A may plead inter ala.
(1) That he 1s entitled by prescription, as having held for over 10 years.

(2) That X parutioned the property smong his three sons before his
death, and that the land in suit falls n his share.

(3) That X -old lis property to lum before his ileath.

(4) That B and C sold him their shares after X's dealh

Under (1), as we have seen, A will fail, since he is to be regarded nas
a trustee for B. and C

Under (2), if A proves the parbtion he will succeed None of the sons
claim by inhentance, and A s not in a position of imphed Lrusteeship for his
brothers.

Under (3), if A proves the sale he will succeed. Il X sold to A while n
mortal sickness, aril A cannot prove that B and C ratified the sale after X's
death, A will sull succeed (vide Art. 120), as Article 393 of the Mejelle does
not apply to Mirie Land.

This holds good also in the case ul a gift 1n mortal sickness to one of
the heirs (Mejelle Art. 879 and Land Code Art. 120).

Under (4) A will succeed on prool of the sale

The abuve considerations are liable to odificauon, if the partition in (2)
and the sales n (3) and (4) were nol maide in a legal manner - i.e. by regisiration.
The Court will then have to consider, whether, in the exercise of its discretion
under Art. 7 of the Land Courts Ordinance, it should, or should not validate
the transactions retrospectively.
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If it decides lo vahdate, the consequences alrealy detaled will follow.

i it does not do ~u, A will fasl under (2), (3) and (4), unless the Court
considers that B and C have made admissions, which relieve A from his implied
trusteeshnp. Decisions bearing on this point are not available.

NOTE 10 (Apr 20)
Age of a Litigant, and dates of Death and Birth how proved.

A Land or District Court 1s entitled tu assess the age ol a hbtgant, and
its ining on this matter 1= final.

The daie ol a dealli 15 usually estabiished by an Alam, ot ceruficate, of
the shara Cuourl, hut, il the date so louml s disputed, a Land or District Court
may require evidence to be produced vn the poml, aml proceed tu setile it itself.

The date ol a death may alsu be praoved hy lhe certilicate ol Lhe religious
authority of the commnuly o which the decd belongel; hy the certihcate of
his Consul. or by the production of doruments, which suffice to prove the iate
in the vounlry m which the man dieid

Similar considerations apply  to proof of hrth. except that i this case,
birih certificales are occasivnally available These certificales were required hy
the Turkish Guvernuient to enable 1t to trace the per-ons available for service
in the ariny. In order to put off the date of the enforcement of this obligation
they were rrequently post-dated by several vears They cannot, for this reason,
be accepted by a Court with a great degree ol confidence.

NOTE 11. (Anr. 20)

Determination of Helrs.

The deternunation of the heirs of a Moslem, awl the shares to which they
are each entitled m the Mulk and Mirie properties left by their -‘testators”. is
the business of the Sharia Court.

The decision of such a Court on these points can not be iueshoned by
any other, If inaccuracy is suspected the party interested must be referred to the
Sharia Court to get the ceruficate amemiled by way of appeal, or otherwise.

Previous to the P'alesine Order in Council of 1922, which confers 11ghts
similar to those of the Shama Courts on certain rehgious commumties other
than the Moslem, the Shara Courtis dealt with the members of all relimious
communibes in the country, who were Ottoman sub)jecis
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NOTE 12 (Arr 20.)

Prescription against the State.

The Law ol prescriplion as between the individual and the State is discussed
under Article 78. Under that Article will also be found a discuasion as to the
conditions under which a claim to alter the *‘rakaba” of the land from Mirie or
Mewkoufe to Mulh will succeed.

NOTE 2. (ArT. 3.)

Under the old Turkish Procedure a claim to hold by prescription had to
be decided by the Court before issues were examined. Since the passage of the
addendum to the Code of Civil Procedure (Article 14) this is no longer the case.

NOTE 14. (Amt. 20.)

Admissions considered as Gifts or as Rastorations.
A few words are needed on the last para of this article.

It was intended to keep the Land Code in harmony with Chapter III Sect.
2 of the Mejelle.

This Chapter lays down the conditions under which property may be
transfered by an admission.

Put very briefly, such an admission must be internded to operate by way
of gift in which case it must be accompanied or followed by delivery; or it must
be intended to operate as a restitution, by the maker, of property which he
considers to belong rightfully to another.

It was in order to keep alive the possibility of making such restitution
that the last para ol Art. 20 was framed.

Because the possibility of restitution always exists in the case of a title
by prescription, the Moslem lawyer has come to regard it as of inferior validity.

NOTE 15. (Art. 20)

Admissions when valid.

Arlicle 1674 of the Mejelle lays down, that an admission to be operative
must be made in writing and must be rigorously proved.
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Such an admission operates only to cancel Lhe period of possession which
elapsed before it was made.

It 1s ol course clear that no power is given to a Court to compel a person
who claims by prescription to disclose the origin of his poseession.

NOTE 16. (Aw. 20.)
Prescription applied to Judgments.

Cases arise in which one of the parties has been in pos-ession for over
10 years, in virlue of a Judgment passed by a criminal or civil court, which
was not competent to decide ownership.

Thus A sued B [or ejectment a-~ a trespasser in the Civil Magistrate's
Court. He got a decree. More than ten years after B sues A in the Land Court,
for a declaration that he is the owner of the land. His suit will not be enter-
tained: since he was bound to contest the judgment putting A in posssession
within ten years.

In the case of mulk property the corresponding period would be 15 years.
In general the period of prescription applicable to the subject matter of the
litigation is the period applicable to the judgment

ARTICLE 21. (Obsolete)

When land which has been taken and cultivated unlawfuliy or by violence
and on which the taxes have been paid has after trial been restored to the
possession of lhe rightful occupier by the Official neither Official nor the
rightful occupier shall be entiltled lo claim from the person who unlawfully
or by violence seized and cultivated it either damages for depreciation (noksan
arz) or an equivalent rent (gr mesl). the same provisious apply to land belong-
ing to minors, lunatics, and imbecies of either sex.

NOTE 1. (Ant 21.)

This Article has been tahen up by Arts 11 ana 14 of the Provisional Law
of Disposal of 1329.

It should be noted that, under the last named Law, the provision as to the
payment of compensation 1s no longer operative

The eliect of the new law i~ to allow a person who has been dispossessed

to claim rent lor the period of dispossession. The old law expressly left him
without this remedy.
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ARTICLE 22. (Obsolete)

On resutution of land taken and cultivated arbitrarly or by force the
person who has reclaimed the land can have the seeds or crops which the
usurper has sown or caused tu grow there removed through the Official, he
has no right to take them for himself.

Additon 15 Jemazi'ul Evvel, 1302. When the seeds have not yet issued from
the soil at the time ol restitution the claimant shall take possession of the land
with the seeds as they are on condition that he pays their value to himm who
has sown them

NOTE 1 (Ant. 22)

It miy taken, though with no great certainty that this Article 1s repealed
bv Article 14 of the DProvisional l.aw ol Disposal of 1329,

Under the last named Article rent 1s the only form of compensation elaim-
able for dispossession. Article 22 of the old law gives him a further remeds.

It retnains to be seen whether the remedy In the new lLaw s held Lo be
1 substitution for the old, or n addition to it.

ARTICLE 23

A person who takes land from the possessor under a lease or loan ac-
quires no permanent right over the land by reason of the length of time for
which be cultivates and possesses 1t, so long as he acknowledges himsell a
lessee or borrower. Consequently no account is taken of lapse of time and the
possessor will always have the right to take back his property from the lessee
or borrower.

NOTE I. (Arr. 23)

This Article states that a person holding land by lease, or loan, cannot
count towards prescription the period during which he holds as a lessee or
borrower.

This, of course, conunues to be operative.

Difliculties suggest themselves. For example, does a tenant who holds over
after the expiry o his lease, without paying rent, hold adversely” This will pro-
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bably be answered 1n the alfirmative Il he pays werko iax aflter his lease has
expired, and 1n the negative 1If payment of werko continues to be made by lis
landlord

The well known rule of Enghsh law that the tenant 1s not allowed to teny
his landlord’s title corresponds with the rule enunciated in Article 23.

ARTICLE 24. (Obsolete)

Places which have been used as winter (kishlah) and summer (vaslah)
parsiuring grounds ab auntiyuo other than those that are appropriated to the
common use of nne or several villages, differ in nothing from cultnable land
when they are possessed by title<deed bv one person exclusively or by -everal
persons joinlly All enactments hereinafter applicable to State Jand, are equally
applicable to such pasturing grounds From the owners of both kinds ol pas-
turing grounds (whether those of communities or private persons) are taken rdues
called *‘vavlakie”, and ‘*‘lislakié”. i propouon to the vield.

ARTICLE 25 (Obsolete)

No one can planl vines or fruit trees on land in his possession and make
it a vineyard or orchard without the leave of the Official. Should he do so the
State has the mght, for 3 years, to have what has been planted removed. Al
the end of that penod trees which have reached a fruit-bearing state must be left
as they are. Trees and vines planted with the leave of the Official and those
planted without leave which have been left for 3 years, are not considered as
subject to the land but belong in full ownership to the possessor of the land.
But tithe rs taken of the produre annually Fixed rent (mowkaina) shall not he
charged on the sites of such vineyards and orchards on the produce of which
tithe is taken.

NOTE 1. (ArT. 25.)

Article 25 defines the interesting tenure which is convemently hnown as
Quasi Mulk. When vineyards groves or buildings are put on Mirie land two
kinds of ownership are physically fused into one The land is the property of
the State, but the accretions are {or were) the mulk property of their possessor

As, when the Code was written, the distinction between the two forms of
ownership was acutely felt, 1ts framers consulered it incumbent on them (o
make special provision for the case in which they presented themselves 1n
combination.

L
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They tried therefore to reconcile a complete form of ownership, which
carried the right of dedication, which was subject to a special and sacred form
of devolution. and which was protected by a prescriptive period of 15 years:
with an ownership of a subordinale kind (that of the mirie holder), which could
not be alienated by dedicauon; which was subject to a statutory form of devo-
lution; and which could be extinguished by a period of 10 years adverse
possession.

The attempt Lo deal with this queston led to a number of intricate pro-
visions 1 the Land Code which have not heen very successful.

A variety ol problems had to be solved
What happens when the land is sold; bul not the accrelions; - or vice versa®

\What happens when trespass takes the form of placing mulk accretions
on Mirie Land”

What bappens when the accretions disappear*
What happens when the aceretions are dedicated

When the land becomes vacant, or malilul, through failure of heirs, hiow
are the rights of Tapou (vule Art. 59 et sey.) rlealt with?

The Arcticles under wlich lhese mallers are trealed are Nos. 15, 44, 49,
50 (1). 66, 77, 82 aund B3

NOTE 2. (Aur 25)
Effect of Provisional Law of Disposal.

Quasi Mulk property cannot uow be created by plantig or bwlding. The
Provisional Law of Disposal of 30th. March, 1329 lays down that, from the date
of its passage, the status of Mime land shall not be capable of alteration by
these means. Nince the passage of thal law acecretions put on mirie land
follow the law of the land, and are trealed as mure, and not as mulk property.
New registrations of property as Quasi Mulk still take place, as the result of
Judicial decisions, since accretions wiich are shown to have existed prior to the
passage of the law of Disposal, ipso facto, constitute the land Quasi Mulk. The
special provisions of the Land Code, which govern Quasi Mulk, continue to be
of force in respect ol the remnants of this tenure

NOTE 3. (AnRr. 25.)

Scope of Holding.

It has been judicially decided that when a portion, only, of land held under
a single title deed carries mulk accretions of the requisite age, this portion
must be classed as Quasi Mulk. The rest of the land continues to be mirie.
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The rule bolds even when the accrelions cover only a very small part ol the

land; as when a hut has been put up on a large agricultural holding. The result
is to create confusion and litigation, as under the mulk scheme of inheritance

persons often exist who share in the mulk accretions, but pot in the mirie land.

It 18 doubtful whether the rule holds in cases in which separation of the
holding into two portions cannol be achieved without reducing 1ts value as a whole.

NOTE 4. (Am 25)
Devolution and Prescription.

Quasi mulk descends by mulk inheritance, with a prescripine periol of
15 vears, so long as the land and the accretions are owned by the same person.

When the land is separately held —a case which arises on sale of the ac-
cretions — it passes under mirie inheritance In the unlikely case, in which

adverse possession ol the land as apart from the accretion= 1s claimed. the period
would be one o1 10 vears.

NOTE 5 (Ani. 25)
Pre-emption and prior purchase.

Claims to purchase by either pre-emption or prior purchase are alike 1nap-
phcable to (Juasi Mulk property, and cannot be entertained by a Court In Lhis
conneclion however Art. 44 should be consulted.

NOTE 6 (A 20.)

Effect of Inheritance.

The person who owns the mulk accretiuns by inhentance has peculiar
privileges He has the senior right of Tapou under Art. 59 (1). and when the
land becomes Mahlul, he can occupy umer Art. 77 before laving to vlaim lo
it through the Tapou Office.

The acqurer of mulk accrelions, otherwise than by inheritance, has none
ol these rights, thongh he can claim a right of Tapou i succession to all other
claimants under Art. 66.

NUTE 7. (ART. 25)

What constitutes planting.

The yuestion whether trees or vines ol the requsite age, which stand on
mirie land, suffice to make 1t a Quasi Mulk lenure, turns on whether they are
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plauted thuckly enough to prevent the use ol the land tor the growmg of or-
dimary crops, or not.

In this connection 1t should be noted that, 1f it can be shown that the
plantation was once thick enough 1o prevent ordinary cultivation by the plough,
and 1if some of the trees remain. the tenure 1s established, since all trace of the
grove has not disappeared.

Reversion to Mirie dues nol take place tll all trace of the accretions has
gone, whether they take the form ol groves, \ineyards, or buldings.

ARTICLE 26. (Obsolele)

Erervone who grafts or cultivates trees standing naturally on land n his
pussession, with a sole or Jomnt title, acquires {ull (inulk) ownership of them,
and neither the Official nor the joint possessor can interfere with the ownership
of such trees. But tithe shall be taken on their annual produce.

ARTICLE 27. (Obsolele)

No one has the right to gralt or culthate trees slanding naturally on the
land of another without the leave of the possessor of the land. I he attempts
to do so the possessor can present him. If the grafting has taken place the
possessor of the land has the right, through the Official to have the trees cut
down fromn the place where they have been grafted.

NOTE 1. (Awr. 27.)

Arucle 27 has been replaced by Article 10 of the Law of Disposal.

ARTICLE 28. (Obsolele)

All trees without exception, whether fruit-bearng or not, such as
“‘palamud” trees, wulnut trees, chestnut trees, yoke elms, and oak trees, grow-
ing naturally on State land are subject to the land: the produce goes to the
possessar of the site, but tithe is taken of the produce of the fruil-bearing trees
by the State., Trees standing naturally can neither be cut nor uprooted either
by the possessor of the site or anyone else. Whoever cuts or uproots any
such tree shall be Liable to pay to the Ntate the standing value of the tree.
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ARTICLE 2. (Obsolete)

Everyone who, with leave of the Offiaal, planls non-fruit-bearing trees on
land in his possession and mahkes it woodland (hurou) has lull ownership of
them; he alone can cut them down or uproot them. Anyone who cuts them
down must pay thewr standing valne. On this kind of woodland a ground-rent
(t jarae-i- iemin) is charged, equivalent to tithe, tahing nto con-ideration the
value of the site according lo its situation.

ARTICLE 3u. (Ubsulele)

Woodland, not bemny woodland on the mountains (yebalt moubnha) or
forests and woodland appropriated to the use of inliabitants of villages, on which
the trees growing naturally are destined tor fuel, and which has devolved by sue
cession or has been bought from a thurd person, 1s possessed by htle-deed, aud
the possessor alone can cut the trees thereon If anvone else attempls -uch
cutting the possessor, through the Official, can stop him 1f the cutting has
taken place, the standing value of the tree< cut shall be panl to the Siate A
ground-rent equivaleut to the tithe 1> tahen by the State for the site ol such

woodland The same procedure as is applicable to State land 1s applied to this
kind of woodland.

ARTICLLE 31 (Oh=olele)

No one can erect a new bulddmg on Slate land wihout previou~ly vbtain-
ing the leave of the Ollicial Buildings erected without such leave may he pulledd
down by direction ol the Ntate.

ARTICLE 32. (Ubsolete)

With the leave of the Official a posse-sor of State land cun erecl. m ac-
cordance with the necessity of the case, farm buildings such as mills, jandras,
sheds, barns, stables, straw-stores, and pens upon it. A ground-reut, equi-
valent to the tithe, 1s as-essed and appropriated lor the =ite, according to the
value of the situation. But for building a new quarter or village by erecting
new dwelhng houses on bare land. a special Imperial decree must be obtained :

in such a case the leave of the Official alone 1s not suffictent.

NOTE 1. (AnTt. 32.)

Arlicles 28, 29, 30, 31 and 32 have been replaced by Art. 5 of the New Law,
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ARTICLE 33.

Neither the possessor, nar a stranger, can bury a corpse on land held
by title-deed (ba inpouv). In case of contravention of this provision if the corpse
is not already reduced to dust it shall be exhumed by the Offfcial and remoted
to another place: if nothing is left of it the ground which covered it shall be
levelled.

NOTE 1. (Amt 33.)

Article 33 forbids burial on Virie Land held by title-deed.

It does not appear to have been set aside by Art. 5 of the law of Disposal

as the very full liberty of user conterred by that Art does not specifically
include the mght of burial.

This Article provides the main reason [or the conversion of the Mirie
lands on which war gravevards are placed into Mulk, by order of the High
Commissioner. This order is equvalent to the Sultan’s Firman.

ARTICLE 34. (Obsolete)

Land separated {from State land to be used as a threshing floor, the pos-
session of which has been granted by title-deed with a joint or separate Ltle,
follows the procedure applicable to other State land. In this class are ranked
also salt-pans which are separated from State land. For such threshing floors
and salt-pans a ground rent, equivalent to the tithe, is tahen annually.

NOTE 1. (Aut. 34.)
Tius 1s replaced by Articles 9, 11 and 13 of the New Law.

ARTICLE 35. (Obsolete)

(i) If any one arbitrarily erects buildings, or plants vineyards or (ruit-trees
on land in the lawful possession of another the latter has the right to have the
buildings pulled down and the vines and trees uprooted through the Official.

(ii) If any one erects buildings or planis trees on the entirety of land
held under a joint title by himsell and others without being authorized so to
do by his co-possessor, the latter can proceed in the manner pointed out in the
preceding paragraph so far as their share i= concerned.

(in) If any one erects buildings or plants trees on land which he pos-
sesses by a lawful title which he has obtained by one the means ol ohtaining
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pussession, as for nstance by transfer from auother person. or Irom the Slate,
supposing that Lhe land was vacant (mahlowl), or by inheritance from his father
or his mother, and there afterwards comes forward another person claiming to
have the nght o the site on which the buddings or trees are situated, and proves
his right Lo it, in that cuse il the value of the buildings or ol the trees, if they
were to be uprooted, exceeds that of the sile pavment shall be made to the
successful claimant of the value of the site, whiclh shall then remain in the
hands of the owner of the buildings or trces If on the contrary the value ol
the site 1s greater than that of the buildmgs or trees then the value of the buiid-
ings or ol the lrees as they stand shall be paid tu their owner and they shall
he ‘transferred lo the successful claimant of Lhe site

(rv) If anyone erscts bildings or plants trees on a part of land which
18 possessed in common by lnumself and others without the leave of hus co-
possessor, the land shall be partiticned in eomformity with the provisions of
Art 15 and o the site of the buldings or trees flls 1o the share of one of
the oiher co-possescors the said procedure shall be likewise applied.

NOTE 1. (Awr. 35)

The provisions of tlns Article are ualikely to invoked in the luture as suits
based ¢n them are presumably barred afler 15 years from the date of the build-
ing or planting to which they refer.

Such suits must of course deal with building or planting which took place
prior to ithe passage of the Frovisional Law of Disposal of 1329.
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CHAPTER II

ARTICLE 36. (Obsolete)

A possessur by uUtle-deed of State land can, with the leave of the Olficial,
transfer it to another, by way ol gift, or for a fixed price. Transfer of State land
without the leave of the Official is void. The validity of the right of the transferee
to have possesion depends in any case on the leave of the Ofticial, so that if the
transferee dies without tlie leave having been given the transferor (fargh),can
resume possession of it as hefore. 1f the latter dies (before the leave is ob-
lained), leaving heirs qualified to inherit Stale land as herealter appears they
inherit 1t. If there are no such heirs it becoines subject to the right of tapou
(mustahuki tapon) and the transferee (mufroughunleh) shall have recourse to the
estale of the original vendor to recover the purchase money. In the same way
exchange of land is in any case dependent on the leave of the Official Every
such transfer must take plave with thie acceptance of the transferee or his agent.

NOTE 1 (Ant 36 )
Importance of repealed Laws of Transfer.

The Law of Transler vontaned 1t this and the two lollowing articles 1s
po longer in force. I was replaced by the Provisional Law of Disposal of
1329 and bas been further modified bv the Land Transfer Ordinance of 1920
since the British Occupation. As however the nghts of parties may depend on
whether a given transfer was or was not valid at the tme at which 1t took place,
1t is essential that the provisions of the past law un the subject should be
understood,

NOTE 2. (Ant. 36.)

Effect of presence or Absence of Consent of the Tapou Office.

Article 36 states that a trapsfer made withoul the leave of the Official-
i.e. of the Registration Authority entitled in this behall, 1s void.

I the buyer dies the seller can resume the property from his heirs. If
the seller dies his heirs can set aside the sale. If the seller dies without heirs,
the possessors of the right of Tapou (Art 59) can claim as il no sale had taken
place. The same provisions apply to transfer by gift and to exchange.

The sole right of the transferee on a trausfer, which 15 void as having
been made without consent, 1s to recover what he has paid trom the seller, or
from his estate, if he has died before resumption.
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All this may be summarised by saying that a transfr made without
registration is void, and thal the only right of the transferee 15 to recover any
consideration thal has passed. The P’rovisional Law of Disposal 1329 abolished
the necessity for consent. It was however reintroduced in the Land Transfer
Ordinance of 1920.

NOTE 3. (Amt 3i.)
Poaslbllity of Escheat.

The State could clearly claam property by escheat in the event of the seller
without the consent of the Tabu Office dying without heirs, or in the absence
of claimants by mght of Tabu, It 15 possible however that such a transler with-
out consent would now be validated hy a Land Court. (Vide Arucle 7 of the
Land Cowmt Ordinance. Vide also Article 120 of Ottvman Land Code.

NOTE 4. (ART. 36.)

Condition as to consent withdrawn by Provisional Law,

The Provisional Law of Disposal of 1329 (20th. March) modified these pro-
vizions bv the withdrawal of the condition of consent

This means that, whereas under the old Law *the Official™ could refuse
to register a sale, under the new he had no such power.

Since the occupation consent has again been made a condition of legality,
as has alrcady been noted.

NOTE 5. (Art 36.)
Private Modlification of Registered Conditions forbidden.

Under the old law parties were not prohibited from modifying the condi-
tions of a sale, as registered, by private agreement. Under the new law of

Disposal such modification was forbidden. In the case of mulk propertv it may
be noted that it was forbidden much earlier by the Mulk Titles Act of 1874.

NOTE 6 (AnT. 36.)

Special treatment accorded to transfers made during the war.

Although the Provisional Law forbade the modification of the terms of a
registered sale by private agreement, nevertheless, such modifications were
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extensively made «uring the war. During this periud lenders would not advance
money on morigages, because they were afraid of being repaid 1n 2 currency
which was rapully falling in value. They therefore insisied on the transaction
taking the forin ol a registered sale, while giving the horrower a writing to say
thut he could reclain the property on payinent of lus lebt in a specified cur-
rency generally m Gold. The Courts have often given ellect to these private
undertahings 1n the exeicive ol the powers conlerred by the Land Courts
Ordinance (Art. 7).

It 1s subuntted that effect shoull only be given to them if they took place
eithier belore the 30th. March 1329, or afier the outbreah of the war with Turkey.
During the imtermediate period they were lorbidden by law, and there appears
to be no general puuciple of equity which woubl justify a Land Court in vali-
dalimg them.

NOTE 7. (Anr. 36)
Transfers piohibited after occupation.

Afer the uccupation all transfers were prohibited by the well hnown
Ordinances Nos 70 and 76.

Each deals aith a specified porhon of Palestine, and between them they
cover the whole counir.

The dates of occupation are stutedl v be as lollow: For the Sanjuk of
Jerusalem Ist December, 1917 anl for the Sanahs of Nablus and Acre 1st.
October, 1118

The Onlinances are them-ches dated m 1918 but are retro-pectine 1n
their effect. They make all transters and leases ol over three years voud if
they tuok pluse on or alter the date on which the Sangak in which the property

1> situated, was occupied.

The only exception is provided by the case in which a transler has been
marde with the written consent of an Olhcer of the Administration.

NOTE §. (AnT 36.)

Priority of registerad over unregistered transfer.

The question as to the extent to which a purcliaser by regisiered sale
can claim priority over an earher purchaser by unregistered deed must be
cansidered.

Under Art. 7 of the Land Courls Act a Land Court 1s authorised to accept
deeds of the [ast named class and to validale them as transfers. The validation
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is of course ex post facto, The deed is not vaiid uotil it has been made so by
the Court under the anthority of the Article quoted.

If a purchaser by such a deed 1s (ollowed by & second purchaser, who,
acting in good faith, buys by registered purchase, the Court has no power to
sat aside the second ftransfer. It must therefore abslain Irom validating the
first. This line of reasoning has not always been followed by the Courts. It
bas been argued that proof of the tirst iransaction establishes the fact that the
seller had ne property which he could transfer by the later transaction. The
argument fails to notice that the unregistered transaction was not a legal sale,
and cannot become one, unless the Courl in the exercise of an equitable
Jurisdiction decules te validate

NOTE 9. (ART. 36.)

If the second purrliaser. who takes by registered transfer, was not acting
in good lith-1e 1l he knew of the first lransaction. and purchased simply in
order to deprive the flirst transferee ol lLenelit-a further problem anses, which
may be considered under two heads, according to whether the registered
purchaser has proceeded promply lo take possession, or has taken no steps
to this end.

In the first case it is difficult to see how he can avoid winmng his case.
He holds on a registered transaction, which the Couri has no authority equitable
or otherwise Lo set aside. No equity exists in favour of the holder by an illegal
transfer for the reason thal no equity exists against the law

In the second case it might be held that in permitting the first purchaser
to continue to hold the land and (presumably) to pav hthe and taxes for it,
the second purchaser has estopped himsell {rom claiming. Such a case would
propably turn in great measure on the time which the registered purchaser
allowed to elapse before trvinz to take possession.

It should be noted that vi» u vis the State the second purchaser has no
right to rely on his title deed after he has been oul el possession for three
years. This provision of the Law (Art. 68) cannot be made use of between private
parties. It indicates however that postponment of action fur more than three vears

might be regarded more unfavourably than postponment for a shorter period by
the Courts.

NOTE 10 (ARt 36)
Interpretation of zale deeds.

Cases frequently arise - chiefly over unregistered deeds ol sale - as to the
meaning of the transaction. The buyer claims that 1t was an outright sale, the seller
that it was a mortgag: The case of transactions made during Lhe war 1n the form of
registercd sales with a private underlaking, to return the property on repayment,
has already been considered.
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Where however the case 1S concerned with the interpretation of a single
deed certain established rules exist.

They make be summarised under the following heads:-
(8) The deed whether registered or unregistered 1s on the face of it a sale.

In this case the parties are bound by the terns of the document or of
the registration, unless, in the case of the registered deed, a private undertaking
in writng exists, which modifies its terms. In the case of the registered
transaction, the private document must, as we have seen, date either prior to
the passage of the Provisional Law of Disposal, or after the outbreak of the
war In the case of the unregiztered deed. such private undertakings are more
rare. [t 1s presumed however thal if proved they would be given effect lo
irrespective of the period within which they are dated Oral evidence is not
arimissible to vary the terms of either the regstered or the uuremstered sale.
Even the evidence of the attesting witnesses cannot be heard for this purpose.
Their business 15 to prove the execubtion of the document. They are in no way
responsible for its contents.

This rule 1s someumes rendered noperative by a plea that the deed of
sale has been lost. On proving the loss the party concerned proceeds to prove
its conlents by oral evidence. This enables him to give the latter whatever colonr
he chooses, if he is sufficiently unscrupulous.

(b) The deed 1s unregistered and is a sale with a condilion for the return
of the property on repayment.

This 1s a mortgage and not a sale and must be treated as such in all cases.

(c) Ts allied to (b). Here the document purports to be a mortgage, which
is to become a sale, only. if repayment is not made within a specified time.

Such a document is a morigage and must remain one 1n spite of the
condition. The latter is to be treated as wholly inoperative. The Mejelle forbids
sales which are intended to take effect at a future date, and, on this ground,
the Moslem Lawyer comes to the same conclusion as that conveyed by the
English legal saw **Once a mortgage always a mortgage”. (Vide Melelle Art. 170).

ARTICLE 37.

The leave of the Official being the sole requuement for the transfer of
Slate land, if the transferor, having obtained leave, dies before the transferee
has obtained his title-deed, the transfer is nevertheless vahd, and the land
capnot be deemed to be vacant.
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NOTE 1. (Amr. 37)

comml
This Article regards the obtaining of consent as preliminary to the issue
of the Title deed.

Once registration has been effected and the title deed issved consent is
presumed.

ARTICLE 8.

In case of a transfer by way of gilt, that 1s without auny price being spe-
cified, neither the transieror nor his heirs in case ol his death, can claim any
purchase money. But if a transfer has taken place with leave of the Official
in consuleration ol a definite sum, and the amount has not been received, the

transferor or in case of his death, his heirs entitled to inhemt have the nght
to have the land restored by the transleree, or his heirs in case of s death,
If however the price has been paid they have no right to bring an action for
retrausier

NOTE 1. (Art. 38))

Gift - no price can be clalmed on fallure of sale uniess specifiad.

Gift 15 defined in this section as a transfer which takes place without any
price specified. Il no price is specified none can be claimed. Non-payment of
the price is a good ground for claiming re-transfer by the transferor or his heirs.

ARTICLE 39.

No one who in a valid and defimte way with leave of the Official has
parted with bis land, gratuitously o1 fora fixed price. can go back on such a
transaclion.

ARTICLE 40.

If anyone, having translereed his land with the leave of the Official,
transfers it to another without the leave of the first transferee this second
transaction is voud.
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ARTICLE 41.

The owner of an undivided share in State land cannot transfer his share,
by way of gift or in consideration of payment, without the leave of the persons
jointly interested. If he does so the latter have the right, within 5 yrs., to
claim from the transleree the restitution of his share, on paying him its value
at the time of the claim. The right of claiming back the land lapses at the
expirabion of the smd term, even if there exist the excuses recognised by law,
viz., mpority, unsoundness of mind, or absence on a journey.

But 1f any person jointly interested at the time of the transler has given
his vonsent to it. or has refused to take the share in yuestion allthough offered
to him, he cannol afterwards maintain any clam.

ApviTion 19 Sha’ban 1201. [n the event of Lhe person jointly interested
dying within the said period of 5 years his heirs, having the right of succes-
sion, shall have the right to claim possession of the property from the transferee
or his hewrs in the event of the death of both the person jumtly interested and
of the transferee the heirs of the tormer shall have the right to claim posses-
sion from the heirs ol the latter.

NOTE 1. (Art. 4i)

Conditions of prior purchase.

This Arucle defines the right of prior purchase, which is to mirie land
what the right of pre-emption is to mulk.

Mulk property can be pre-empted by
(a) A Cosharer.

(b) A Khalit or sharer in a private right of way or water (vide Mejelle
Art. 954).

(¢) By an adjoimng neighbour. Vide Mejelle 1008.

The rmght of prior purchase can be claimed by the co-sharer and the
Khaht but not by the adjoining owner.

NOTE 2. (ARr. 41)
By Cosharer.

Transfer by an undivided cosharer without the consent of his co-owners
gives the latter the right to claim the share sold on paying its value - not the
price actually paid at the time of the claim. The claim must be by suit within
5 years of sale. The period cannot be extended by any of the “legal excuses”™
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which are effective in defending claims to bold by adverse possession. (see
Art. 20).

If some of the co-sharers consent and others do not, the consenting co-
sbharers are debarred from claiming.

NOTE 3. (Ant. #1.)

By n Khallt.

The Khalit 15 one of the persons ‘‘jointly interested” referred to mn the
Article. The term is Jefined in the Mejelle Art 954. The Khalit 15 a person
who shares in a rght to a private road or a private water channel, which
serves both lus property and the land which is the subject of the claim.

The two lands need not adjown.

The Khalit can claim under precisely the same rules as the co-sharer.

A water channel or road are private when the right to use them 1s limited
to a certain number of persons

NOTE 4. (ARt. 41.)

Prioritias.

In the case of pre-emption the prorities run as shown in Note 1. If a
co-sharer claims, a Khalit is excluded from making a claim.

It 18 presumed that the same rule would be applied by the Courts 1n the
case of a claim to purchase by priority.

NOTE 5. rArrt. #1.)

Prior purchass not claimable over Quasi Mulk.

Quasi Mulk land as defined in Ar@icle 25 1s neither true mulk nor true
mirie. For this reason claims for either pre-emption or prior purchase cannot
be made in respect of this class of property except 1n the special case dealt
with in Art. 44.

NOTE 6. (ArT. 41)

Prior Purchase and Heritabla Right.

The last para of Article 41 stales that the right of prior purchase is
heritable, provided that the period of claim 13 kept within the 5 years. This
para is a later addition to the Land Code.

ok
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NOTE 7. (AmT. 41.)

The right of purchase by priority has considerable resemblance to that
of pre-emption, and in part was founded on it.

There are however important differences between the two which should
be noted.

The right by pre-emption arises

(2) n respect of sale of mulk property,

(by n favour of cosharers khalits and ad)ciming neighbours,
and (¢) 1s based on the price actually paid.

In the case of prior purchase the property must be true nmirie. Transfer
by gt as well as sale gives rise to the right. Contiguity is not a ground on
which 1t can be claimed. The price at which prior purchase may be demanded
is the value ol the property at the time of claim, not the price actually paid.

Apart from these differences it shounld be noted that the mght of pre-
emption can only be claimed after the meticulous performance ol certain for-
malities by the claimant

The night of prior purchase arises automatically from an omission on
the part of the seller of the property, and 1s perfected without any effort on
the part of those entitled to claim as soon as transfer has taken place.

For this reason the right of prior purchase cannot be lost like the right
of pre-emption by conduct after transfer on the part of the claimant from which
consent may be deduced. Actual waiver of the right may of course be made

The right of pre-emption is personal, and must be claimed as soon as the
sale on which 1t is based is made known to the claimant. The right of prior
purchase i3 heritable, and the period within which the claim may be made is
limited to 5 years from the date of transfer.

ARTICLE 42.

If amongst three or more co-possessors there 1s one who wishes to transfer
s share, he may not give prelference to anyone of those jointly tnterested If
the latter wish to acqure the share they can take it in common. lf one co-
possessor disposes of the whole of his share to one of the other co-possessors
the others can take their proportionate shares in it. The provisions of the
preceding Article are applicable in this case.
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NOTE 1. (Arrt. 42.)

Sults In succession.

The last para of this Article appears to give the persons jointly interested
leave to sue in succession provided that the suits are brought within 5 years
from the date of trans(er.

Thus is A,B.C & D are co-sharers. A sells his share to X and B sues X
for a transfer of the land by prior purchase. It appears that C can afterwards
sue B for half the share be has obtained from X, and D can then sue B & C
for a third ol the interest ottained by them. This can be avoided if the Court
takes the precaution to make all the cosharers parties to the first case.

NOTE 2 (Ant 42)

As the addition to Art 4 1s not specihically made applicable to Art 42
it 1s doubtful whether it can be {aken to apply lo it.

ARTICLE 43.

If anyone, with leave of the Official, but without the authorization of the
possessor, arbitrarly disposes of land of a third person or of his co-possessor,
and if the transaction is not ratified by the possessor, the latter shall have the

right, through the Official to recover the land from whomsoever it has become
vested in consequence of the arbitrary act.

NOTE 1 (Art. 3.

This Article 1s a re-statement of Art. 378 of the Mejelle.

ARTICLE 44.

The possessor of any land on which there are mulk trees or buildings,

land of which the cultivation and possession are subordinate to (tebsiyet) the
trees and buildings, cannot part with the land by way of gilt or for a price,
to anyone other than the owner of the trees or buildings, if he claims to bave
it transferred to him on payment of its tapou value (lapou-i-misl).

Should such transfer however take place, the owner of the trees or buld-

ings shall, for ten years, have the right to clam the land, and to take 1t on
paying the value at the trme when he made the claim (bedl-i-msil). The excuses
of minority, unsoundness of mind, and absence on a journey are not apphcable
to this case.
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NOTE 1. (ART. &)
Land and accretions ssparataly owned.

This article refers to Quasi Mulk accretions which are owned by one
person while the land is owned by another.

The article states that, on sale of the land, the owner of the accrehtions
has a right to claim it by prior purchase at its value as assessed at the time
the claim is made. The last noted condition differenuates this species of claim
from one unler Art. 41, and is intended to penalise delay. The claim can be
made within 10 years instead of the 5 allotted to co-sharers and Khalits.
In both cases the period cannot be extended by the use of the ‘‘legal excuses”.

NOTE 2. (Amr. 44)

Distinguishad from Art. 49,

This Arlicle should be distinguished from Art 49, wlich deals with the
case in which the accretions and the land are in the same hands, and the
owner of the land is at the same time the author of the accretions

NOTE 3. (ARt. 44

Owner by accretions by Inheritancs.

The owner ol the mulk accretions who has obtained them by mmheritance
has a prior clam to the land on lailure of heirs by right of Tapou (Art. 59 (1),
and under these circumstances 1s further entitled, to seize the land (Art. 77)
beiore making his claim. The owner of the mulk accretions, whu has obtained
otherwise Lthan by inhentance, has the right to claim at the Tapou value in suc-
cession to the possessors of that right enumerated in Arl. 59.

ARTICLE 45.

If the possessor by title-deed of land lying within the boundaries of a
village bhas transferred it to an inhabitant of another village the inbabitants of
the former place who are in need of (zarourat) land have, for one year, the
right to have the land adjudged to them at the price at which it has been sold.
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NOTE 1. (ARrt. 45)
Right of Tabu by co-viliages.

The transfer of land lying within one village to an imhabitant ol another
village gives the inhabitants of the former the right to claim by prior purchase
at its Tapou value at the time of the sale The right must be claimed within
one year.

Fisher's translation is incorrect in stating that the price at which re-transfer
is claimable is that actually paid.

NOTE 2 (ART 45)

Zarurat.

The phrase whuch linuts the right tn persons having need of the land
which they claim, must be stmrtly interpreled. *‘Zarurat” indicates neesdl of an
urgent hind. It may be laid down that the need must be for lanl to be used
for culuvation; that the possession ol uther land in sufficient quantity would
be a disqualification; and that the mere speculator m land would not be ehgible
unrer the article under discussion.

Land which though recorded as murie is actually bwliding land would pro-
pably be excluded from the operation of this section.

NUTE 3. (ArT. 45.)
Not appilcable to clearings from Mewat.

A transfer of land which has been cleared from Mewat under the condi-
tions laid down i Art. 103 does oot give rise to the right defined in this
section: since such land does not lie within the boundaries of any village.

ARTICLE 46.

The right of pre-emption (shoufaa) which 1s applicable to mulk land, is
not applicable to State or mevquié land, that is to sa\ if any one has alienated
land which belongs to him for a fixed pnee. his immediate neighbour cannot
claim it by saying “I will take it at the samne price”.

NOTE (. (ART. 46).

The contents of this article have already been relerred to in the Notes
to Arl. 41.
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ARTICLE 47.

When Lhere is 4 question as to land sold as being of a definte number of
donums or pics the figure alone is {aken into consideration. But in the case
of land sold with boundaries defimtely tixed and indicated the number of donms
or pics contained within them are not taken into consideration whether men-
tioned or not, the boundaries alone are taken mto account. So for example
a prece of land which has been sold, of which the owner has fixed and indi-
cated the boundaries, saying that they contained 25 donums, is found to be 32
denums, such owner cannot claim from the purchaser either the separalion
and return of 7 donums of the land or an enhancement of the purchase money,
nor Il he dies after the transfer ran his ascendants or descendants prosecute
such a clann  Sumilarly 1f the piece of land only contains 18 donums the

transferee cannot claim the refund of a sum of money equal to the value of
the 7 donuins

NOTE 1 (AxT 47).
Effact of indefinite boundary.

This arucle has given rise to a great deal of trouble Owners of title
deeds which show one or more boundaries as “waste” often act as if they had
a free band to encroach on the waste without limit. So long as the formal
statement of boundaries contained in the title deeds continues applicable-i.e. so
long as all the wasle is not enclosed-they consider that they can rely on the

provisions of this article to secure them agamst an action brought by the
Government for the recovery of the area enclosed.

This 1s not the case. The article savs that the boundary must be

definitely stated A statement that on one side a property is bounded by
“waste” land is not a definite statement of the boundary.

It a boundary is not deliinitely stated, and the area is, the owner s
limited to the area given

Cases under this article mav therelore be expected to turn chiefly on the
question as to whether a given boundary or boundaries are stated in a definite
manner or not

ARTICLE 48. (Obsolete)

Trees growing naturally on the land of a person who has sold it, being
subject to the soil, are included in Lhe sale.

But unless the transleror has sold the mulk trees on the land, mentioning
them at the time of the sale, the transferee has no right to take possesgion of them.
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NOTE 1. (Art. 48).
Mulk Trees.

Mulk trees are irees planted on the land as opposed to patural growths,
when planted closely enough to constitute a grove or orchard, and to prevent
ordinary crops from being raised Such planting converted the land inio Quasi
Mulk. The planting must of course have taken place prior to the passage of
the Provisional Law of Disposal of 1329 (30th. March), which forbids the further
creation of Quasi Mulk

Mulk trees remained the wulk property of the planler, and did not pass
with the land on sale of the latlei, unless the fact was specifically mentioned
in the sale deed.

Since the date of the P'rovisional Law all trees planted on mire land go
with 1it, and on sale of the land pass with it

ARTICLE 44.

When the owner of mulk trees, vines or puldings, planted or budl with
the leave ol the Oilicial subsequently to lus laking possession, on land held
by title-deed has sold them. he is bound lo transfer the ground through the
Official to the purehaser of the trees, vines or buildings. The same resulit follows
in the case of woodland of which the ground is State land and the trees mulk.

NOTE 1. (Anr. 49).
Accretions cannot be sold without the land by the owner of both.

This article refers to the case of a man who has put mulk accretions on
his land. It states that he cannot sell the accretions without the land. It appears
however that Il he sells the land he is not bound to sell the accretions with it.

NOTE 2. (ART. 4Y).

The heirs of the owner referred to:n Note 1 do not appear to be bound by
this article.

ARTICLE 50.

Persons who have not atlained the age of puberty. lunatics and imbeciles
of either sex cannot transier their land. I any such person does so and dies
before the age of puberty or before recovery the land passes to his heirs who
have the right of succession as hereinafter appears, and failing them 1t becomes
subject to the right of tapou.




— 54

ARTICLE 51.

Persons of either sex who are minors, lunatics or imbeciles cannot buy land
Nevertheless il it is shown that it is for their profit or advantage their natural
or appointed guardians can, in their capacity as such, buy land in their name.

NOTE 1. (Art. B1)
Dizabllity.

The proh:bition contained m tins article 1s based on art. 361 of the Mejelle,
which requires that both parties to 4 contract of sale must be reasonable persons.
The guardianz of persons under disability can act for them when such action
is 1n accordance with thewr duty.

ARTICLE 52,

Natural and appointed guardians ol munors of either sex cannol transler to
another or to themselves land which has devolved on their wards by inheritance,

or in any way come into their possession, under pretext of payment of debts,
expense of maintenance or otherwise. Should they do so the wards have the
right. for len years alter attaining their majority or after having become capable of
baving possession, to reclaim from the possessor through the Official the restora-
tton and possession of property. If they die before attaining their majority the
land will pass to their heirs, and in Jdefault it will become subject to the right
of tapou. But when 1t is shown that chiftliks belonging to minors of either sex
cannot be managed by their guardians except in a manner which occasions
loss 1o the wards, and that, the appurlenances of the chiftlik being valuable, it
would be injurious to the wards to leave themn lo be destroyed or lost, and that
in these circumstances the sale of it would be sanctioned by the Shema Law, if
1t is proved that retenton of the land alone would, by reason of its being sepa-
rated from the bulldings and other appurtenances, be injurivus to the interests
of the minor the sale of the land and its appurenances at the true value is
allowed afler getung a hudjet from the Sheria Court. When a sale has been
effected under these conditions minors will have no right to claim the restitution
of the chiftlik or its appurtenances after attaming their majority. The same
provisions apply to the land of lunatics and imbeciles.

NOTE 1. (AwmT. 52))
Guardians defined.

Art. 974 of the Mejelle describes the va.ious kinds of guardians and the
order in which the natural guardians assume their responsibilities,
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NOTE 2. (Anmr. 52.)
Chiftllk.

Chiftlik is defined in Art. 131. The notes on that section should be
consulted as to the scope of the definition.

ARTICLE 53.

When persons of either sex who are minors. lunatics or imbecile possess
trees or vines which have become orcbards or vineyards, or newly erected
buildings on State or mevqufé land their natural or appointed guardians can
sell such orehards, vineyards or buildings on Sheria musaveghat conditions and
they can also sell the land on which they are as being subordinate to them

NOTE | (ArT. 53)
Musasavaghat conditions.

The Musavaghat conditions are given bv Khalis Ashraf 1315 Ed page 334.
They are: -

1 When there 1s a candidate to buy at double \alue

2. When the minor needs maintenance and bas nothing except immoy-
able property, and when 1t 1s necessary to sell it for his maintenance.

3. When the deceased leaves debts and there 1s nothing to pay them
except the immovable property.

4 If 1/3 or 1/5 of what the deceased left 1s bequeathed to some object and
1t 1s necessary to sell the property in order to carry oul the testator’s wishes.

5. If the income of the property is insufficient to pay the dues on it.

6. If the propety is a house or shop or similar bulding and the minor
has no funds to repar it with.

7. 1If the property is possessed 1n partnership and the share of the mmor
wil not bning in a profit when separated

8. If there is a fear of unavoidable interferance by someone by duress—
See note to art. 20 for meamng of duress.
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CHAPTER 111

DEVOLUTION OF STATE LAND BY INHERITANCE.

ARTICLE 54.

On the death of a possessor of State or mevyufé¢ land ol either sex the
land devolves 1n equal shares. gratuitously and without paymeut of any price,
upou his children of both sexes, whether residing on the spot or n mnother
country If the decessed leaves only sons or only daughters, the one or the
other inherit absolutely without the formality of purchase. If the deceased
leaves his wife pregnant the land remamns as it is until the birth.

NOTE 1. (ART. 5%)
Article repealed.

The Chapter which opens with this Article deals with a scheme ol mhe-
ritance which was modified by the Law of 21st. May 1867 (1284) and replaced
by the Provisional Law of Inheritance of 1328 (27th. Feh.). Its interest is
therelore of ap academic nature, except in respect of devolution which took
place before modification.

NOTE 2. (Anr. 34)
Statutery devolution cannot be changed by will.

The Succession to Mirie land being statutory cannot be altered by will.
It may however be defeated by death bed gilt or sale, il the transfer so made,
takes place in valid form (vide Art. 120). The right of the State to hold by
escheat 1n default of heirs can be defeated by the same means.

NOTE 3. (ArT. 54.)

Customary inheritanca.

Though Mime succession is statutory and forms one ol the conditions on
which grants of mirie land are made, it is by no means invanably observed.

Ancient and invariable cusloms exst which the statute law has not been
able to break. Thus in some villages there is a custom which forbids women
from taking a share by inheritance in the common lands. In other villages,
and among some of the Bedouin tribes, a woman who marries out of her
community foregoes her interest in the communal or tribal land. It is clear
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that these cusloms originally arose lor the purpose of preventing one tribe or
village from obtainng a pretext for nterfering with the lands of another

When such a custom exists 1t lies at the root ol practically all the rights
to land enjoyed in the area which it affects. It cannol be set aside without
throwing all these rmghts into confusion, and creating a swarm of claimants
whose operations must plunge the community into endless libgation Under
these circumstances a great imciease of violent crime nay be anticipated.
Since prescription does not apply to possession which is passed by inheritance,
and is adverse to co-heirs, there 1s no limt to the period of past time over
which an inquury intended Lo bring the mghts of the mhabitants into line with
the Statute must extend

It follows from these considerahions that the enlorcement ol a Statulory
scheme ol nheritance 1s a legal as well as a practical impossibility in the areas
over whicli these ancient customns ohtain.

It is lor Lhis reason that the Courts have hell that such customs are valid
when shown to be ancient and invanable, in spite ol the fact that they run
counter to Statute Law.

Cases have been decided in this sense hoth in Samaria and in Jerusalem.

The Mejelle furmishes a certain amount of support to these decisions.
Arts. 17,36,41 and 45 may be consulted. They lay down, in eflect, that what is
sancuoned by custom 1s sanctioned by law; that “continuous and preponderant
custom shonld be given effect to”; and that equitable relief may be given by
the Courts In certain cases. It should also be noted that Art. 7 of the Land
Courts Ordinance gives to those Courls a wide equitable discreton in the ap-
phcation of Ottoman Law.

It 15 often difticult to attach a meaning to the term ‘‘equitable” which s
capable of transiation mnto Arabic in a form which an English lawyer would
recognise.

In the Land Courls Ordinanace it is rendered as “according lo sacred

Law or Custom™.

In the case in hand however, this rendering suflices to justfy the decis-
ions we have been discussing, when read with the articles of the Mejelle

which have been quoted.

NOTE 4 (ArT. 54.)

Legitimacy.

Inheritance is not dependent on legitimacy. Natural sons and daughters
have the same rights those born in wedlock.
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NOTE 5. (ArT. 34.)
Proof of Inheritance.

It 1s the business ol the Sharia Court to set forth in the Inheritance
certificate the names of the heirs and their respective shares in both the mulk
and mirie properties left by the decd, when the dect was a Moslem.

This document cannot be questioned by a civil Court. If error is sus-
pected it must be referred to the Sharia Court for amendment at the instance
of the party interested

Other Religious Courts are now given analogous powers to those ol the
Sharia Courts. Vide Order in Council of 1922 and the Succession Ordinance of 1923.

ARTICLE 35 (Obsolete)

State and mevqufé land of which the owner dies without leaving cluldren
pas=es gratuitously as above to the father or if he leave none o the mother.

ARTICLE 56.

If some of the children of the deceased are present and some absent under
conditions called ghaibet-i-munqgata (ahsolute disappearance) the land devolves
on the present living children Provided that if the absent one reappears within
three years from the death of his parent or is proved to be stll alive, he takes
his share in the land. These provisions apply also in the case of a father

or a motber.

NOTE 1. (AmT. 56.)

Article not repealed.

This article has not been repealed by subsequent Statutes which modify
inheritance.

NOTE 2. (Amt. 56.)
Proof of disappearancs.

It is the business of the Sharia Court to pronounce whether a disappea-
rance 15 of the absolute kind referred to in the article or not in the case of
Moslems.
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ARTICLE 57.

The land of a person who is not known to be alive or dead and who has
disappeared under the aloresaid conditions for three years shall pass as stated

in the preceding Article to his children and in default to his father and failing
him to his motber. In default of such heirs the land becomes subject to the
right of tapou, that is to say that if under the conditions hereinafter set forth
there are persons having the right of tapou, the land will be grantel to them on
paying the tapou value. If there be no such heirs it will be put up to auction
and adjudged to the highest bidder.

ARTICLE J8.

A soldier in the Army actually serving in another country whether he is
known to be alive or has disappeared under ghaibat--mungata conditions,
succeerds to the land leflt by ms father, mother, grandfather, grandmother, sister,
wile or chuld Ii cannot he granted to another without proof of his death in
accordance with the Sheria Law. Even il transfer takes place and the soldier
heir reappears at anv time he has the right to recover the land which devolved
upon him from whomsoever 15 in possession of it, and to take possession of it.
Provided that, solely with a view to saleguarding the nghts of the Treasury,
the land of such soldiers is caused lo be cultivated by his relatives, or persons to
whom he has entrusted Ins movable property and goods, or faling them by a
third person, and thus the collection and payment ol the dues are ensured.

NOTE 1. (ArT. 58.)

Serving soldiers.

This arucle does not appear tv have been repealed m the -ense that Lhe
special privileges which it confers on the serving soldier are set aside.

It seems however that it should be interpreled, in the hight of subsequent
legislation, to read that under the circumstances stated in the article the soldier
will inherit according to the scheme of inheritance 1n force at the time of the
death of the person from whom he takes. The article 1s unlikely 10 assume
importance since Paleshinians do not now serve in the armsy.




CHAPTER 1V.

ESCHEAT OF STATE LAND.

PREFATORY NOTE TO CHAPTER IV, BOOK 1.

This chapler deals with the legal incidenls which are created by,
(@) flalure of heirs,

(b) failure to cultivate,

(c) disappearance ol mulh acecretions.

Cases (b) and (c) are suffliciently dealt with in the notes to the arlicles
which treat ol them.

Case (a) is of sulficient importance to merit a certain amount of prelimi-
nary discussion, n order to bring the somewhat disjointed articles of the Code
which deal with it into focus.

When land falls vacant from failure of heirs, two sets of rights have to
be provided for, to wit, the rights of the possible squatter, and those of the
clamant by nght of Tapou.

Anvone can seize vaeanl land. If he reports his occupauon bLe is entitled
tu a ttle ileed ou payment of the Japou value or badal il misl a» defined in
arl. 9% 1f he omil> to report he may be ejectet wlen his occupation is disco-
vered, provided that 1t has not conunued without challenge for 10 years. Ten
years unchallenged occupation give the squatter the mght to claim a title deed
without pavment of badal 1l msl

These privileges are described in arls 7% and 78, and may be termed the
squatter's rights.

The right of the holder ol a nght of Tapou as aganst the squatter is
that of bringing a suit for ejectment, whether the squatter has or has not re-
ported his occupation In the case in which the squatter has reported and paid
badal il ousl he cannot be ejected until its value 1s repaid to him by the suc-
cessful plaintiff.

The holders of the mght of Tapou fall into four classes. A claam by a
holder in a given class excludes all claims (rom classes below it The classes are;

(1) The inherntor of the mulk accretions
(2) Tne Cosharer and Khalit (Vade art. 41)
(3) Tue local resident who has need of the land

(4) The holder of mulk accretions otherwise than by inheritance.
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(1) and (4) must clam within 10 years, (2) within 5 years, and (3) within
1 year. The periods cannot be extended. The right is not heritable

The mahlul Land Ordinance seeks to curtail the rights we have been dis-
cussing, more especially those of the squatter. It has not been a successful
piece of legislation for reasons which are explained in the notes to art.

ARTICLE 5%.

When a possesor (o' either sex) of State land dies without leaving heirs
quahtfied to succeed under the Law ol 17 Muharram, 1284, the land will be
given on payment of the tapou value, that is to say for a price to be fixed by

umpartal experis who know the exlent, dimensions, boundames and value of
the Jand, according to its productive capacity and situation.

(1) In equal shares to those who have inherited any mulk, trees or
builldings which are on the land. Their right to claim lasts for ten years

(i) To co-possessors, or those having a joint mnterest Theiwr mght to claim
lasts lor live vears.

(1) To such inbabitants of the locality. where the land is as are in need
and want of 1t (zarourat vé ihuvaj). Thew right to claam lasts lor one vear.
When several such inhabitanis claim a right to take the land so to be disposed
of as aloresaid. 1If there is no obstacle tn parution and If no damage will result
from 1L, the Jam i~ divided iuln shares. and a share 15 ynen Lo each of them.
But il the land cannot he divided, or if damage will result from division it 1s
ginen tu the inhabitant who needs it most. Il several have equal need of it one
who has personally and actually served in the Army and has returned home
after completing his ume will be preferred to the others. In default of such
recourse shall be bad te drawing lots and the Jand will be given to him on
whom the lot falls. After being so allotted no other person can lay claim to
the land.

NOTE 1. (ArT 59.)

Assessment of Tapou valus.

The law which governs the devolution ol Mirie land 1s now the Provisional
Law of Inheritance of 27th. February, 1328

e
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NOTE 2. (Art. 39.)

Owners of mulk accretions.
The mght of the person who has inherited mulk accretions is more valuable
than that which belongs to the siranger who has acquired them.

The former has the right of Tapou in the highest degree. He can also
anticipate the decision of his claim by seizing the land (Art. 77).

The latter has the mght of Tapou in the lowest degree-ranking in this
respect aller all the classes mentioned in Art. 59. (vide Art. G6).

NOTE 3. (Anr. 30)

Raference to Art. 41.
The possessors of the right of Tapou in the second degree are those, who
are entitled to claim by prior purchase in the event of sale. (ide Art. 41).
The period, within which they may claim the right of prior purchase is that
within which they may claim by right of Tapou i.e. 5 years.

NOTE 4. (\Awr. 39.)

Rights of neighbours.

The tlurd class consists in wbabitants ol the locality who are m need of
the land

Such claimants are enutled to ahtain a partition of it among themselves.
Il it 15 mncapable of partition the Article goes on to =specity a further procedure
The wnterpretation of the term “locality™ has not been ascertained as yet byjudicial
decision. It can oniv be supposed that if the Land Code meant by it persons
living within the boundares of the village in which the property 15 situated it
would have said so. Persons so defined are elsewher referred to in the Code,
It may be that the framers had in mind the possibihty tha the land under
claim had been taken from mewat. and was included within no village area.

Judicial decision as to what constitutes *‘need” or ‘“want” is also lacking.
Presurnably the conditions required are those set forth'in the noles to Art. 45,

NOTE 5. (AmT. 39)
Position of strangers.
This article 1s iramed in order to exclude strangers. It was the policy of the

framers of the Code to keep agricullural areas unchanging and unprogressive
In this connection vide Art. 31., which prohibits building on them.
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Article 66 15 a sbght concession to the siranger who purchases mulk
accretions.

It shoul be noted however that any person can seize vacant land, and
that on reporting his seizure and paying the Tapou value, he 15 entitled to a
deed (vide Arts. 61 and 77, 78).

The holders of the night of Tapou can however :lispossess the squatter
who gets a title deed by this means, il they mmake their claim within the
period allotled by the Code.

ARTICLE 6.

Il a possessor of land, of either -ex, hes without direct hewrs, Lhat 15 to
say withoul leaving hews as designate:d by Art. | of the Law of 17 Muharram,
1284, nor any persons having the right to tnke the land on payment of lhe tapou
value as above mentioned, or il baving left such persons they have forfeiled
therr rizht by refusing to pav the tapou value, the land becomes purely and
simply vacaul (mahlul), and 1t 1~ put up to auction and adjudged to the high-
est bidder.

If those who have the mght o acquire possession of the land on payment
of its tapou value are minors. or of unsound mimd, lorlerure of the right can-
not he alleged against them or their guardians

NUTE 1. (Ant. GU )
Explanatory.
This article 1s a dJetmition ol the terin mahlul or vacant land

When land becumnes mahlul 1 can be occupied and culthateld In any
person without penalty Shoull the occeupation cortinue witliout challauge for 10
vears the squatter can claim a utle deed (vide ar'~ 77 and 78) irom the
State withoul [ee.

NOTE 2. (\nrTt. 60.)
Disabliity.

Minors and persons of unsound nund are enutled to claim by right of
Tapou provided of course that they do so within the appropriale statutory period.
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NOTE 3. (Art. 80.)

The State incurs no liabllity for debts of formaer title hoiders.

Land which reverts to the State as Mahlul does not carry with 1t a liabs-
lity agmnst the State, to the extent of its value, to pay the debts of the deceased.
(Yanni v. The Queen’s Advocate (1888) CLR. 1. 46).

NOTE 4. (Ant. 60.)
How land becomes vacant.
Land becomes mahlul on failure of heirs to the deceased title holder.
In may then be

1a) claimed by a holder ol the right of Tapou or

(b) wovccupied by a squatter, who may either report his occupalion or
neglect to do sov.

Tiie prefatorv note oudmes the legal 1ncidents which lollow each of
these cases Vide also the notes to arts. 77 and 78.

ARTICLE 1.

The abuve mentioned periods of tme for clanis run from the Jdeads of
the possessor of the land. During the currency of the said periods. whether
the land has been given Lo someone else or not. those having the saii mght
of tapou, can have the land granted to them by Lhe State on payment of the
tapou value at the time when the claim is made. After the expiration of the
said periods, or if those who have such rights have forfeited them no claim
concerning such rights shall be any longer maintainable. Excuses such as
minority unsoundness of mind, or absence do not apply in respect of claims of
right of Tapou. and after the expiration of the prescribed periods, notwithstand-
ing the existence of any of these excuses, the right of tapou lapses.

_ NOTE 1. (Asr. 61.)

Right of Tapou not heritable and period of claim cannot be prolonged.

It should be noted that a rnight of Tapou in any degree is not heritable,

and that the statutory period cannot be extended by the use of any of the
legal excuses.
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NOTE 2. (Awr. 61)
Squalter's right versus right by Tapou.

Art. 78 (second para) gives the right to any person to lake any land and
to get a title deed for it on paying the Tapou value as soon as il becomes
mahlul or vacant, provided that be acts openly: in other words iIf he reports
his occupation. This privilege 1~ stated by Article 61 to be given subject to the
right of a claimant by right of Tabou Lo clam the land from lum. provided
that the claim 1s not time barred.

ARTICLE 62.

If one of those who have a right ol tapou of the same degree refluses
tu take his share of the vacant land on payment of its tapou value and thus
losel his mght over 1, the others can lahe the entirets of the land on pavment
of the tapou value.

ARTICLE u3.

If mmors, persons of uusound mind, or persons who are absent who have
a right of lapou over vacant land. have nol been able to lake the land, the
disposal of the land 15 not stopped nor postponed but it 1s given, on pavmenl
of the tapou value, lo those who have a right of tapou of the same degree as
that of those who have not taken 1t, or to those who have a right of a lower
degree, preserving for the first mentioned. according to their degree, therr
right to assert their claim within the prescribed period. If there are no such
persons, or if they have lost thewr right, the land will be put up to aucton.

NOTE 1. (Anrt. 63.)

Effect by absence or disabllity.

This article preserves the right of persons who are absent or under dis-
ability to claim their right by Tapou even against those of the same or lower
degrees of right who have in the meanwhile received the property.

As against holders of the right in the same degree thewr claim would have
to be for a proportional share,
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ARTICLE 64.

If persons having rights of tapou 1n the first of the three degrees enume-
rated above lose their rights by relusal to take the land over which they have
the right on paymenl of the tabou value, it shall be offered to those of the sub-
sequent degrees successively in turn. If they all refuse it it shall be put up to
auction and adjudged to the highest bidder.

If anyone who has the right of tapou dies before having exercised it the
right does not pass to his cluldren or other heirs.

ARTICLE 65.

It any of those who have a right of tapou are minors, lunatics, or imbeciles
in whose mterest it is advantageous to acquire the land over which they baie
such right their natural or appointed guardians shall acquire il on their behalf
on paying the tapou value.

\RTICLE 66.

If a pussessor ol land which is possessed and cultivated as subordinate lo
mulk trees or buildings upon it helonging Lo another who s a stranger as
regards family. dies without leaving anyone wilh a mght ol tapou as staled
above. the said stranger shall have preference to any other person. if Le claims
the land it shall be granted to him on paving the tapou ‘alue. 1l it is given fo
a third person without bemng offered to him he shall have the right for ten

years to claim 1t, and to recover it on pavment of its value al the date of
the claim.

NOTE 1. (Amr. 66)

Right of holder of Quasi Mulk by Inheritance.

We have already noted this case in the Notes of Arl. 59 (1).

The distincon between the holder of mulk accretions by inheritance and
the bolder who has taken in some other fashion is thal the former has the right
of Tapou in the 1st. degree and may also seize the land prior to claiming his
right; the latter has a right of Tapou only in succession to all other holders of
that right and has not the privilege of seizing the land on its becomming vacant.
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ARTICLE 67.

To those having a right ol tapou who shall be proved to have served,
actually and personally, fur five years in the regular army, there shall be granted

gratuitously and without any paymenl five donums ol the land over which there
is a right of tapou. In respect of anything more than five donums they shall be
subject to the same provisions of the law as others having a right of tapou.

Avmriox. 25 Mubarram, 1287. The privilege ol having hive donums of the
land over which they have a right of tapuu given to them gratuitously is ac-
corded to officers i the regular army, and to retired oflicers ani private soldiers
who are on pension. Tu those who have conipleted the military age and passed
into the reserve, whether they are actually serving in the reserve or not, there
shall be given gratuilously two and a hall donums ol the land over which they
have a nghl ol tapou Those who joined the regular army as -ubshtutes are
not enlitled lo this privilege

ARTICLE 68,

Excepl for nne al the following reasons, duly estabhshed, namely .-

(1) Resting the soil for oue or two vears, ur even more il owing lo 1its
exceptional pature and situalion it is requisite:

(1i) Obhgatiun 10 leave land which has heen fluoiled uncultivaled for a ime
alter the water has subsvled in onrler Lhal it inav become cultinable.

(m) Imprisonment of the pussessor as a prisoner ol war, land which has
nol been cultivated, either directly, by the possessor, or indirecthy. by being leased
or luaned, and remains unproductive for three years consecuusely becomes
subject to the rght of tapou, whether the possessor be in the locality or absent.
If the lormer possessor wishes lo recover the land, it shall be given to him
on payment of its tapon value. |l he does not claim it i1t shall be put up to
auction and adjudged to the highest bidder.

NOTE 1 (AnT. U8)

Effect of Provisional Law.

This article sets forth the obhwauon to cultivate which 1s one of Lthe prime
conditions under which mirte Jand 1s held.

The provisions of the Land Code greatly restricled the might ol user of a
mine holder. He could not use the land for making brichs: he could not claam
lo share in the prohts of any mineral deposit (Art. 107). In short his rights
were confined to the use of Lhe surface ol the land for the purpose of tillage.




This state of affars has been completely altered by the Provisional Law
of Disposal of 1329. under Art. 5 of that law all restrictions as to user exicept
those which attached to mining (Art. 107 of the Land Code) have been removed.

A mirie holder may now build on his land, but he must have the fact
recorded by registralion, and must pay an anuual rental estimsted as equivalent
to the tithe.

He wust however make some use ol the land. 1f he does not build he must
cultivale under the rules laid doan m the Land Code. If he fails to do either
he can be dispossessed, unless he pays the Tapou value, and thus obtains a
renewal of his title deed.

Mining 15 now dealt with under a special Ordinance. Vide noles to Art.
107 of Land Code.

NOTE 2. (Anr. 68.)

Penalty for non cultivation.

Dispossession for non cultivation is not absolute as the holder can take
the land back on pavment of its Tapou value If be fails to claim ths right the
land is put up to auction

NOTE 3. (Anrt. 68.)

Effective cultivation - practical difficulties.

It 1s sometimes ditficult to say what constitutes effeclive cultivation in
Palestine. Some of the Mirie Lands which are situated in rocky localities are
only capable of being ploughed 1 small patches. Again there are lands which
can only be cultivated in allernate years owing to themr poverty. Under these
circumsiances the only test is whether or no the holder has made as much
use of the land as its nature permits.

An inquiry to ascertain whether land should be forfeiled or not under this
article takes the form of a case brought by the Government against the holder
in the Land Court. The Court generally calls on the Plaintill to furnish proof
of the exact extent of the cultivation, by means of a detailed map showing all
the ploughed land. The making of such a map may cost more than the land
is worth in the poorer areas, as in these areas the detail showing all the
patches which have been cultivated is apt to he excessive.
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NOTE 4. (Ant. 68.)

Abandonment.

Abandonment of a holding by the btle holder does not render the land
vacant or mahlul.

So long as the utle deed remains uncancelled the land is technically oc-
cupied whether it is, as a [act, cultivaled or not.

Alter proceedings under this section, the title deed i1s either renewed on
payment of badal il misl, or a fresh title deed is issued lo the auction pur-
chaser in canceliation of the old deed. Uniler either circumstance, the tenure
is maintained, and the land 1s not at the disposal of the State.

If as a fact the title holder has faded to culuvate. and has let in a squat-
ter, Lhe cultivation ol the latter bars a suit by Government under this article
against the title holder, but the latter has a remmedy by private suit until the
squatter has acquired a nght by prescription

Thus abandonment of cultivation cannot give rise to righls against the
State on the part of a ~quatter in the case in which the land is not ownerle-s,
that is to say not strictly Mahjul: until the said squatter has completed 10 vears
of unopposed occupation.

When this condition has been fullilled. he 1s entitled tu a title dee:]l with-
out payment ul badel 1l imsi under Arl. 78. Untl the 10 vears have been
comnpleterd, he 15 hable 0 ejectment at the suit of the owner. bhut the State
cannct interlere.

His proper course 1~ to bring 8 suil Ior a ule deed agamst the Land
Registration Department under article 78. To this suit the “legal” owner can
be made a party If he commences the suit under article 20 against the latter
the Court may refuse to entertain it on the ground that a claam to hold by
prescription can not form the hasis of an action. This may be compared with
the English equitable ruling that preseription is lo be regarded us available
for defence only. 1t is a shield not a sword.

ARTICLE 69.

Land, by whomsgever 1t 1s possessed, which has been flooded for a long
time and on which the water afterwards subsides does uot lor this reason be-
come subject lo the right of tapou, the former possessor heeps it in his pos-
session and under his control as before. If the lormer possessor 1~ dead his
heirs shall bave possession and enjoyment of it, and failing them 1t shall be
given on payment of the tapou value, lo those who have the right of tapou. But
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If on the water subsiding, and when the land can be cultivated the possessor,
or his heirs do not enter into possession of it, and leave it unproductive for
three years without valid excuse it shall then become subject to the right of tapou.

ARTICLE 70.

If land which has been abandoned and lelt unproductive by the possessor
for two consecutive years without valid excuse is then transferred by him, or,
owing to his death devolves on his heirs, and is left uncultivated as before for
a further ope or two years bv the transferee or by the heirs without vaiid
excuse it shall not become subject to the right of tapou.

NOTE 1. (Anr. 70.)

Liabliity for non cultivation Is personal.

T~ means that the period ol non cullivation is reckoned during the hold-
ing of the person against whom proceedings under Art. 68 are being taken.

The purchaser of a bolding which has remained untilled for more than
three years is not liable for the neglect of his predecessor, unless the latter’s
neglect has covered a perod of at least three yvears.

NOTE 2. (Arrt. 70.)

Rights of heirs.

If the holder disappears for 3 years and the land remains untilied during
lus absence rights to it arise 1n favour of certain relalives detailed in Art. 57,
and the right of resumption cannot be claimed by the State, until a further
period of 3 years expires, during which the land 15 still unclagimed. 1t will then
arise against the persons entitled undr art. 57.

The next article (Art. 71) states that on the death of a holder whose hold-
ing is liable to resumption the heirs must pay the Tapou value as a condition
of being permitted to take the land.

ARTICLE M.

If a possessor of land, who shall be shown to have left the land unculti-
vated for three conmsecutive years without valid excuse, dies after the expiration
of the three years, without the land having been given by the Official to anether,


file:///eara

— M —

leaving heirs, they cannot inherit the land gratwiously, but it shall be offered
to them on payment of the tapou value. If they refuse it, or if the possessor
died without heirs having the right to succeed, search shall not be made for
persons having the right of tapou; the land shall be put up to auction and
adjudged to the highest bidder.

NOTE 1. (AmT. 1))

Yee Note 2. Arucle 70. —Also Notes to Article 78.

ARTICLE 72.

If all, or a portion of, the inhabitants of a willage or town leave their
country (vatan) lor a legittmale reason, the land in their possession does not
become subject to the right of tapou. If however their abandonment of thew
country has taken place without legitimate reason, or if they do not return for
three years from the day when the legitimate reason which constrained thermn to
go away ceased and the land has thus been left unproduclive without reason it
shall then become subject to the right ol tapou.

ARTICLE 73.

Land possessed by a soldier actually and persopally employed in the army
in another country, whether it be under lease or loan or left uncultivated,
shall not become suhject to thie right of tapou so long as the death of the pos-
sessor' has nol been proved. If by chance it has been given to anather, the
soldier on returning home at the expiration of s time of service, can recover
it from whomsoever is 1n occupation of it.

ARTICLE 74.

If a persun who 15 known to be alive and who 15 absent inherits land from
his father, mother, brother sister, or spouse, and neither comes himself to person-
ally take possession of the land he has inberited, nor gives anyone authority,
by writing or otherwise, to cultivate il, and leaves it unproductive for three
consecutive years without valid excuse 1t shall become subject to the right of tapou.

NOTE 1. (ArT. 74.)

Liabliity of absent heir.

An absent heir who becomes entitled must make use of the land within
three years on penelty of forfeiture.

In this case the absentee does uot appear to have the right of resuming

[ et o o -*"-"-"—"‘



— 72 —

the land on payment of the Tapou value. This arises presumably, from the
probability that his whereabout are unknown to the authorities,

NOTE 2. (Ant. 74)
Explanatory.

The person to whom the puthority is given must cultivate 1 accordance
therewith. If he fails to do so the penalty indicated in the article can be exacted.
The wording is a hittle obscure but this seems to be the meaning.

ARTICLE 75.

Il on Lhe death of a possessor of land, ol either sex, 1t 18 unknown whether
an heir with right of succession who is absent under conditons of ghaibet-i-
mungata (absolute disappearance) i1s dead or alive the land shall become sub-
Ject to the right ol topou. Provided that if the heirs re-appear within three years
of the day on wluch the person whose heir they are died, they shall have the

right to take possession of the land without payment. If they appear alter the
expiration of that period thev cannot mahke any claim nor bring an action.

ARTICLE 7.

Land possessed by persous, ul either sex, whu are munuiz, lunabic> or
mmbeciles can never become subject to the right of tapou by reason of its being
left uncultivated. If their natural or appointed guardians leave it uncultivated or
do not cause it to be cultivaled [or three consecutive years without valid escuse,
the guardians shall be requested by the Ofticial to cultivale the land themselves
or by means of others. Il they decline to do so it shall be let by the Ofiicial to
anyone wishing to lease it on payment oi the estimaled rent, solely for the
purpose of preserving it from remaining uncultivated. The fixed rent received
from the lessee shall be paid to the guardians on behalf of their wards. When
the wards attain their majority, or are cured, they can recover their land from
the lessee.

ARTICLE T77.

If it is shown that a person having the right of tapou of the highest degree
over vacant land has secretly and erbitrarily occupied it, without baving had
it transferred to him by the State, for less than ten years, the land shall be:
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granted to him on payment of its tapou value at that time. If Lbe does not wish
to acquire it, and if .there is any other person having a right of tapou in respect
of whom the period of time applicable to the degree to which he belongs has
not expired, it shall be granted to him. Failing such persons, or if being such
persons they have lost their right, the land shall be put up to auction and ad-
judged to the highest hidder. It 1t is shown that the person who has so arhit-
ratily occupied and cultivated the land for less than ten years as wmentioned
above is a stranger, the land shall be taken from him and given to him who
has the right of tapou on payment of the tapou value at the time of his taking

it. Failing such person, or if he has forfeited his right, the land shall be put up
to auction and adjudged to the highest bidder.

NOTE 1. (AnT. 77.)

Meaning of Mahlul.

Vacant or Mahlul land is defined n Art. 60. It may be briells described

as land which has been lefl vacant through [ailure of heirs. Such land is hable
to claims by right of Tapou, and also carries the legal incidents described in

this article.

The right of Tapou also arises in respect of land which is left unculti-
vated but in respect of which failure of heirs cannot be assumed — vide Arts.
68 T4, 75. — To such land art 77 does nol apply

NOTE 2. (Art. 77)

Stats a necessary party to suits under Articles 77, 78.

The squatter on vacaut land which 1s also mahlul in the sense defined

in Art. 60 has rights against and liablhues towards the State which are defined
in Arts. 77 and 78.

The squatter on vacant land which is not mahlul, in the sense of art. 60.
has rights and liabilites vis 4 vis the persons entitled lo the land, and not vis
a vis the State. He is liable to be ejected at the suit of such persons if suit is
brought 1n time, otherwise he mcquires a prescriptive title (Art. 20). Vide
note to arl. 68.

NOTE 3. (Ant. 77)

Rights of inheritor of Quas! Mulk accretions.

The only person who can as of right squat on mahlul land, before his
claim to hold by right of Tapou is either made or sstablished, is the inheritor
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of the mutk accretions (if any) on the land. If there are no mulk accretions,
i.e. buildings or plantations which date prior to the prssage of the Provisional
Law of Disposal of 1329, no one has the right to seize the land on its becom-
ming mahlul, unless he reports and expresses willingness to pay the badal il
misl (vide para 2 Art. 78).

NOTE 4. (Amt. T7.)
The stranger.

The stranger 1s clearly any person, who has not a right of Tapou. In this
connection it should be noted that any resident of the locality can claim a
right of Tapou over mahlul land in the third degree (vide Art. 59 (iii) ).

[f a stranger occupies mahlul land and pays Lithes and taxes for it, the
Stale will not ordinarily interfere unless it is moved lo o ~o0 by a person, who

claims to take by right of Tapou. The power ol ejectment 1s however reserved
by the article, even in the absence of any claimant by right of Tapou.

NOTE 5. (Art. 77.)

For effect of Mahlul Ordinance of Ist. October, 1920, on this article vide
note 7 to the next article (78).

NOTE 6 (Art. 77))

Land axciudes mulk mccretions on sale.

In the case of Quasi Mulk it is to be noted, that the right of sale confer-
red by this article extends only to the land. The accretions are of course private
property. If the land is heirless, it does not follow, that the accretions are also
heirless, and liable to eschsat; since (as we have seen) mulk suceession is dil-
ferent from the Statutory Succession by which mirie land passes al death.

NOTE 7. (Asr. 77.)
Secret taking of possession.

This is dealt with under the law of Tapou Sanads (7 Sha’ban 1276, Art.
4). This article lays down that if the secret occupier has a right of Tapou the
land will be given to him on payment of badal il misl calculated on the value
at the time of discovery.
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If he refuses to take it, or if the secret occupier has no right of Tapou
the land is to be auctioned. A person having a right of Tapou must report his
occupation within 6 months, unless he can show that he is entitled to the
bepefit of one of the legal “excuses”.

If he fails to report within 6 montbs the land will be put up to auction
and he will bave the option of taking it at the value of the highest bid. If he
refuses it the highest bidder takes.

Under Art. 6 of the same Law it is declared illegal to put up for auction
any land over which there is a right of Tapou. This provision must be read
in the light of the provisions of Art. 4 which provide auction as a penalty for
failure to report within 6 months.

It is to be presumed that the holder of the right of Tapou who seizes land
must be the holder in a senior degree as compared with other actual claimants.

ARTICLE 78.

Every one who has possessed and cullivated State or mevqufé land for
ten years without dispute (bila niza) acquires a right by prescription and whether
he has a vahd title-deed or not the land cannot be regarded as vacant, and he
shall be given a new title-deed gratuitously. Nevertheless if such person admts
and confesses that he took possession of the land without any mght when it
was vacant, the land shall be offered to him on payment of the tapou value,
without taking into account the lapse of time; if he does not accept, it shall be
put op to auction and adjudged to the highest bidder.

NOTE 4. (ArT. 78.)
Meaning of “without dispute”.

The first para of this Article confers a nght agaipst the Siale. The conditions
under which it may be claimed are defined so as to ensure, as far as, possible that
there will be no rival claimant. If the squatter has been sued in respect of the
land within the ten years a titie deed is not issuable under this arlicle; since what-
ever the result of the swt, time does not commence to run, tll after its ter-
mination. The words “without dispute” means therefore without legal proceedings.
This point has been discussed in the notes to Article 20.

‘a}
) f:_;g I,
v ‘v
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NOTE 2. (Amr. 78.)

“Vacamt” - Meaning of the tarm. -

The word “vacant” means subject to claim by right of Tapou or in defauit
auctionable by the State. It is the translation of the word Mahlul-a term which
has been defined in Article 60.

NOTE 3. (Arrt. 78))
Art. 78. wider than Art. 77.

It will be noticed that article 78 is more than a mere continuation of the
provisions of article 77, since the latter refers to mablul only, while the former
refers to any land subject to the Law of Mirie. But in this connection the last
note on this article should be consulted.

NOTE 4. (Art. 78.)

Article 77 deals with the case of a person, who has “secretly and arbitrarily™
occupied mahlul land. The second para of Art. 78 deals with the case of a
person, who has done so openly and admittedly. In either case the taking is
without legal title.

The second para must be read in the light of article 61, which states that
8 holder of the right of Tapou, who claims within his allotied period, can obtain
the land, whether in the interim it has been given to some one else or not. Thus
para two of article 78 provides for giving out the land as a provisional arrangement
to a third person pending a claim by right of Tapou. It states that any person,
who takes the land openly-presumably after reporting to the Tabou authorities.
when it is mahlul, is to be permited to pay the Tapou value. If he does so he can
continue to hold, untl be is dispossessed under Article 61 by a holder of the
nght of Tapou, who claims within his legal period. In this connection vide
also Art. 80.

On the other hand the person, who “secretly and arbitrarily” lakes the
land, has no such privilege and may be ejected at once. Occupation which was
originally secret and arbitrary, can be regularised by report to the Tapou
Office, provided that the report is made before that Office has taken steps
to eject the occupier.

Whether a title deed would, or wonld not, be issued before the expiration
of the period, during which a claim by right of Tapou might be made, is a matter
of administrative detail. If a deed is issued, it should set forth the provisional
character of the right, which it confers. In this connection Art, 1 of the
Regulations as to Title deeds (7th Sha’ban 1276) should be consulted. Para
Art. 8 of these Regulations is important.
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Its effect is to limit the powers of the Land Registration officials to cases
in which the claimant has a right to the land arising out of inheritance, sale,
or grant, as well as a right by prescription.

This simply means that the Tapou Office is not competent to issue title
deeds based on prescription only, but is compelled to refer the applicant to
the Courts.

When the Registers were first made towards the end of the 13th century
this restriction was inoperation. A very large number of title deeds issued in this
period were frankly based on possession of more than ten years duration. Such
entries are generally described as having been made by “euklama” i. e. as the
result of local inspection and enquiry.

Title deeds of this character are generally accepted by the Courts, with
the reservation that a party who desires to prove that the name so entered was
intended merely to represent a number of co-owners is given an opportunity to
do so. Such proof generally takes the form of showing that the registered owner
held by inheritance, and that in consequence his co-heirs were also co-owners

NOTE 5. (ART. 78.)

Overiapping of private prescription with rights defined In Art. 78.

To return to the first para, it must be pomnled out that under art. 20 the
period of private prescription (which is also 10 years) can be extended by the
“legal excuses™. I follows that a squatter may claim and obtain a Title Deed
under the first para of Article 78 before the possibility of a private suit being
brought aga‘nst him has been extinguished. It is to be carefully borne in mind
that this para is not explicitly limited to lJand, which 1s, or 18 believed to be, mahlul.

A successful suit under Article 20 would involve the cancellation of a title
deed granted under the first para of art. 78, and a deed issued under the second
para might be contested and set aside by a claimant under art. 61. who takes
proceedings within time

NOTE 6. (ArT. 78.)
Effect of Article 75.

If land treated as Mahlul under the second para should turn out to have
been incorrectly placed in this category, the provisions of art. 75 come into
operation. By that article a claim on the part of the missing heir is barred on .
the expiry of three years from the death of the person from whom he inherits.
Within the three years he can claim the land from any transieree of the State.
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NOIE 7. (Asr. 78.)

Effect of the mahlul land ordinancs.

The Mahlul Land Ordinance of 1st. October, 1920 was issued for the purpose
of obtaining a correct record of all cases of occupation of mahlul lands.

It calls upon all who have occupied such lands, prior to the date of the
promulgation of the ordinance, to report the fact within 3 months. Failure to
report may be visited with a (ine not exceeding L.E. 50, or impriconment net
exceeding 3 months, or with both these penalties. The Ordinance does not purpot
to set aside the existing law as stated in Articles 77 and 78. Hence although
failure to report may be punished criminally, the rights accruing under arts. 77
and 78 appear to remain unaffected.

‘When a report iz made those rights are taken away; though the the Adminis-
tration may ‘*in proper cases” grant a lease to the person, who has thus complied
with the Law

Hence ifno report is made, the squatter apparently retains his rights; but
may be crimnally punished. If a report is made he loses his rights; but s not
hable to punishment.

It should be noted that the Ordinance deals only with occupation which
took place prior to the promulgation of the Ordinance. Occupation subsequent
to that date does not come withip its scope, and is dealt with, presumably, under

the ordinary Law.

NOTE 8. (Arr. 78.)

It has been shown elsewhere (vide notes to Art. 20) that the claimant
by prescription should in all cases proceed against the Siate under Art. 78 and

not against the Title holder or his heirs under Art. 20. In this connection the
two following notes should be consulted.

NOTE 9. (Aar. 78).

The question as to how the holder of land, otherwise than by title deed, is to
defend himself against trespassers or persons who desire to oust him is of interest.

The Magistrate’s Law (Provisional) of 1943, Arts. 24, 25 and 26, deals with
this matter.

In the case of registered lands the holder who claims by prescription is
entitled, under the last para of Art. 24, to sue the legal owner, who possesses a
title deed, in the event of being ousted by force. He should sue for an order te
compel the title holder to bring a formal suit for the property, and ask to have
him dispossessed till he does so.
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When the suit is brought as a result of the Civil Magistrate's order, the
tile holder will be a plaintiff, and the claimant by prescription will be in the right
position to defend himself by proving 10 years continuous holding under Art. 20.

An alternative course would be (it is suggested) to sue directin the Land

Court for a title deed under Art. 78: to make the title holder a party to the
suit: and to allege that, though actually out of possession, possession has been

constructively continuous; since the title holder, having ousied the occupier by
an illegal act, is a trustee for his interests.

In the case of lands for which no title deed has been issued the holder
is in a difficult position, since the provisions of the Magistrate's Law appear to
apply only to registered lands.

It has however been held in certain Beersheba cases, where registration
is almost unknown, that, when neither side can produce a title deed, the holder
who has been ousted can recover his land under Art. 24 of the magistratis Law.

Unregistered sale or mortgage deeds are lreated by the Magistrates Courts
as presumptively valid title deeds; though it appears that regisiration in the
Werko regisler only is not regarded as having this force.

Heuce, 1n the case of unregistered lands, the holder who has been ousted

bly force musl, it would appear, meet the ‘i)ruducllon of an unregistered document
of title by the other side, with a demand for an order to compel his npponent

to bring a formal suit for the land under the last para of Art. 24, or else by
suit under Art. 78.

In this connection Note 6 to Art. 20 should he consulted, also note 10
to Art. 78.

NUTE 10. (Art. 78)

The view tahen in these notes as to the scope of Arl. 78 1s not accepted
without controversy. It is therefore advisable to give an outhine of the alternative
theory as lo its proper use.

It proceeds from the position that Art. 78 can refer only to mahlul land,
in spite of the geueral termns in which it is couched, because the heading of
the chapter in wiich it occurs professes to deal with land of this kind.

From this position the following consequences flow.

(1) The adverse holder has no recourse against the title holder under
Art. 78, or indeed under any article of the Land Code: unless

(2) he can show that he occupied the land when it was uncultivated under
the conditions lasd down in Art. 71, and therefore mahlul: but

(3) his heirs can sue under Art. 7B after his death, because they can plead
heirship in addition to adverse occupation, a circumstance which is expressly
provided for in Art. 8 of the Regulations as to Tapou Sanads of 1276.
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This opinien is probably unsound for the following reasons:

In the first place it depends on a very arbitrary view of the force to be
attributed to the heading of a chapter.

In the second it 1s entirely contrary to the policy of Art. 1 of the Regulations
as to Title Deeds of 1276, which states that no one may possess State land
without a title deed for any reason whatever.

As these regulations were passed two years after the Land Code became
law, 1t is fair to assume that the provisions of the latter were supposed by the
framers of the Regulatious lo make adequate provision for the case of the adverse
holder. Hence they must have regarded Art. 78 as operative for this purpose.

In the third place, the view in question commits the legal solecism of giving
to a man's heirs rights in excess of those held by their predecessor in interest,

In the fourth place the theory of recourse to Art. 78, if the occupier can
show that the land was uncultivated under the comditions laid down in Art. 71
when he took possession, involves another breach of legal principle, in a3 much
as it allows the said occupier to sue under a contract to which he was not a
party. The contract in queshon is of courser that between the State and the
title holder.

ARTICLE 79.

Nothing shall be recovered in respect of duminution in value (noksan arz)
or by way of rent (ejri misl) from a person who has arbitrarly occupled and
cultivated vacant State or mevqulé land, as stated in the two preceding Articles
and regularly paid the imposts on 1it.

NOTE 1. (Art. 79).
Effect of Provisional Law of Disposal.

Article 21 of the Land Code contains a simiar provision, to cover the case
of land which is not mablul, and which has been occupied by a squatter. The

protection which it affords the latter, if he has paid the State dues on the land,
has been removed by Art. 14 of the Provisional Law of Disposal of 1329, which
makes the squatter liable to pay back rent &t the suit of the owner.

Art. 79 is apparently designed lo protect the squatter in the same way
aganst a demand for damages, or back rents, made ’by the State.

If this is its meaning it appears to be unaffected by art. 14 of the
Provisional Law.
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If however it is intended to have reference to Lhe righis of a private
plaintiff, such rights cannot arise in the case of land which is mahlul, and there-
fore, by definition, ownerless. They might arise under the first para of article
78 when the rightful pwner, who has been able to prove himself entitled to
benefii by one of the legal excuses, has biought, a successful, suit. To this extent
Art. 79 has been repealed by Art. 14 of the Provisional Law.

A squatter who obtains a title deed under second para of Art. 78, may be
ejected by a missing heir under art. 75. Under Art. 79 such an heir could not
claim damages, or back rents. Under Art. 14 of the Provisonal Law of Disposal
he apparently can claim back rent, at any rate for the time which elapsed
between the actual seizure of the land, and the oime at which the squatter reported
his occupation, and applied for a title deed.

It is clear that the law is stated in an exceedingly confused manner. Article
14 ol the Provisional Law gives the rightful owner the right to claim back renls
rom the squatiter. Can he make a similar claim when squatling took place wn
the reasonable belief that the land was nahlnl and therefore ownerless”

This is the essence of the matter.

Under the old law the squatter was protected; providei that he paid his
dues on the land to the State. Under the new law payment of dues does not
protect him.

There is however a dilference in equity between the case of the squatter
who occupied in the belief that the land was mahlul, and that of the squatter
who took without such belief.

It is probable that the Courts would hold that the latter is prolected by
Art. 79, and that to this extent the old Law stands unrepealed.

ARTICLE 80.

If a possessor of a field dies after sowing it, leaving no heirs entitled to
succeed to it, the Official grants it to a person who has a right of tapou over
it, or to seme other applicant. The crops which have already come up in the
field shall be reckoned as part of the estate of the deceased possessor, and the
purchaser has neither the right to have them removed nor to claim any rent
from the heirs. The same provisions apply 0 herbage which grows by cultiva-
tion or irrigation as to sown crops. As to herbage which has come up naturally
without any labour on the part of the deceased, it does not pass to the heirs.

NOTE 1 (ArT. 80.)

Expianatory.
The first paragraph of this article throws light on the meaning of the
second para of Article 78 and explains the procedure contemplated when land
becomes mahlul.
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ARTICLE 81.

Vineyards and gardens made on the State land possessed by tifle-deed by
planting, after taking possession, mulk trees and vines thereon with the leave
of the Official, as also mulk buildings newly erected thereon, pass on the death
of the awner of the trees, vipes or buildings to the ownership of his heirs in
the same way as his other mulk property. A fee in the nature of succession
duty (intiqal) shall alone be charged upon the assessed value of the land upon
which the trees are and the land shall be granted gratuitously to the heirs in
proportion to the shares of the trees, vines and buildings which they res-
pectively inherit, and the records in the registers deposited at the Defter Khané
shall be amended accordingly and a note thereof made in the margin of the
title-deeds given to the parties.

NOTE 1. (Arr. 81.)
Inheritanca of Quasi Mulk.

This article lays down that Quasi Mulk passes by mulk and not by mirie
inheritance This has been noted in Note 4 to Article 25, The general incidents
of Quasi Mulk property are discussed in the notes to that article and elsewhere.

ARTICLE 82.

If mills, enclosures, shecpfolds or other mulk buildings built on State land
possessed by title-deed have fallen into ruin and leave no traces of building,
the site on which they stood becomes subject to the right of tapou and will be
given to the owner of the structures if he claims it, if not, to anotber. Provided
always that if such land has passed in possession of the owner of the structures
by inheritance, from his father, mother, grandfather, grandmother, children of
his brothers or sisters of from his spouse, or otherwise, if he pays the fixed rent
for it to the State he cannol be turned out or deprived of the possession of it.

NOTE 1. (Anmt. 82)
Explanatory.
This article deals with two cases.

In the first the owner of the mulk accretions is not the owner of the land,
and in the second he is. The words “or otherwise™ in the second para appear
to deprive the proviso, that the owner of the land and the aceretions shall have
acquired the latter by inheritance, of all uieaning.
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NOTE 2. (Arr. 82)

Explanatory.

It should be noticed that to make the article operative, the mulk accre-
tions must have disappeared in the most complete manner.

NOTE 3. (Anr. 82.)
Explanatory.

On complete disappearance of mulk accretions, when they are separately
owned, Government can claim the land for agricultural use, and can deal with
it under the rules by wich the right of Tapou is regulated. The owner of the
structures is given first place in the chain of claimants to take the land on
payment of its Tapou value. The claim of the actual owner of the land appears
to be destroyed.

‘When however the structures and the land are in the same hands, the
owner is unaifected by disappearance of the accretions, so long as he pays the
fixed rent.

It does not appear that the right to hold on these terms is transferable.
If it is, the effect of the article under discussion is to create a mulk holding
in favour of the owner of the land and the vanished accretions.

ARTICLE 83.

If mulk trees and vines of a garden or vineyard planted on State land
held by title deed afterwards wither away or are rooted up, and no trace of
them 15 left, the site becomes subject to the right of tapou and will be given
to the owner of the trees or vines if he claims it, if not to another. Provided
that if the site has passed into the possession of the owner of the trees or vines
by inheritance from his father, mrther, grandfather, grandmother, children of his
brothers or sisters or from bis spouse or in any other way, he cannot be dis-
possessed of it nor can his possession of it be contested.

NOTE 1. (ArT. 83)

This article repeats article 82 for the case of accretions which wake the
form of plantations.
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ARTICLE B84.

Summer and winter pasturing grounds heid by title~deed which have not
been used for three years consecutively without excuse, and of which the dues
have not bees paid, become subject to the right of tapou.

ARTICLE 85.

Meadow land held by title-deed, on the produce of which tithe is taken,
and has been taken ab antiguo, which has not been sown and of which the
tithe has not been paid for three years consecutively without excuse, and has
thus been left unproduction becomes subject to the right of tapou.

ARTICLE 86.

Il when 2 person having a right of tapou over land desires to acquire it
on payment of the tapou value, and a stranger to the family comes forward
and seeks to take it for a sum in excess of the tapou value, his offer is not
taken into consideration.

ARTICLE 87.

If after vacant land, whether State or mevquié land, has been put up to
auction and adjudged to the highest bidder another person comes forward and
offers an enhanced price, the latter canmot for the reason of that the title-deed
has not been yet handed over enter in and dispossess the former of the land
which has been adjudged to him. Provided that if after such land has been
given to anyone it is shown that it was given for a price very much less than
its tapou value, the grantee shall be bound within ten years to make up the
price to the amount of the tapou value at the time it was adjudged to hum. In
default of his doing so the purchase money paid by him will be returned to
him, and the land shall be given to the applicant for it. After the expiration
of the ten years from the time when the land was adjudged to him he can no
longer be interferred with nor can the land be teken from him. These provi-
sions apply also to those who, having a right of tapou, have taken vacant land
on payment of its tapou value.




NOTE 1. (Arr. 87)
Shabin el Fahish.
Sale by auction of mahlul land is absolute in favour of the auction pur-

chaser; even before he obtains a title deed.

The only exception to this is provided by the case in which the auction
price is scandalously inadequate.

Article 165 of the Mejelle defines “Ghabin el Fahish™ in respect of real
property as a defect in value to the extent of one fifth or more. This is the standard
which the Courts would probably adopt in dealing with a case under Article 87.

NOTE 2. (ArrT. 87.)
Explanatory.

The State can force the auction purchaser to make up the value untl 10
years [rom the sale. It has then no further power of interference.

Before the lapse of 10 years the State can presumably dispossess the
auction purchaser, i he refuses to pay the difference in value due from him.

NOTE 3. (Amr. 87.)

When the Tapou value has been inadequately assessed, the person who
pays it is dealt with under the same rules as the auction purchaser.

ARTICLE 88

A tapou official in a Qaza cannot acquire vacant land or land which has
become subject to the right of tapou during the duration of his service, nor give 1t
to his chijdren, brother, sister, fnther, mother, wife, slave of either sex, or any
of his dependents. He can only acquire possession of land which has devolved
upon him by inheritance. If he has a right of tapou he must obtain possession
of the land in the proper way through a tapou official of another Qaza.

ARTICLE 89.

If a building, standing on State land dedicated to a certain object falls into
ruin leaving no traces and if the trustee (mutawelli) does not repair it and pay
the State the ground rent, the place is taken from him and given to whomsoever
wishes io buy it. But if the trustee repairs the building or pays the rent, there




shall be no interference but it shall remain in his hands. The same provisions
apply to places where the site is mevqufé and the building dedicated to an-
other abject.

NOTE 1. (Arr. 89)

Explanatory.

This article deals with two cases. The first is that of mirie land which
has been made Wakf (thus comming into the Takhsisat class), and carries mulk
accretions appertaining to the Wakfl. The second is the case of state land carrying
buildings which have been dedicated, while the land itself remains under the
rakaba of the State.

NOTE 2. (Anmrt. 89.)
Avoldance of llabllity by trustas.

In both the cases nnted, the mutawalli or trustee of the wakf can avoid
liability to the State by, either, repairing the building, cr, by continuing to pay
the rent assessed on the property in lien of tithe.

NOTE 3. (Arr. 89.)
Effect of Provisional Law.

As we have seen (vide Art. 25) buildings erected on Mirie land, with the
acquiescence or consent of the State, became the mulk property of the person
who built them. They could therefore be dedicated apart [rom the land. This
state of affairs continued till the passage of the Provisional Law of Disposal of
1329. Under art. 5 of that law, buildings put on mirie land follow the law of
the land. In other words they cannot be made Wakf.

Hence Article 89 only applies to buildings erected prior to the passage of
Provisional Law referred to.

ARTICLE 90.

If a vineyard or orchard on State land, the vines and the trees of which
are dedicated to a cerfuin object, is ruined and no trace of the tree and vines
remains, and the trustee leaves them abandoned for three consecutive years
without excuse, and does not pay the fixed ground rent, and does not restore
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the property to iis original state by planting trees and vines, Lhe laud becomes
subject to the right of tapou. The same provisions apply to places where the site
is mevqufé, and the trees or vines dedieated to another object.

NOTE 1. (AgT. 40.)

This arlicle makes provision for the case of plantations on State land which
are dedicated to a Wakl on the same lines as the preceding article.




BOOK IL

LAND LEFT FOR THE USE OF THE PUBLIC
AND DEAD LAND.

CHAPTER 1.

LAND LEFT FOR THE USE OF THE PUBLIC.

ARTICLE 9.

The trees of woods and {orests called “baltalik™ assigned ab antiguo for
the use and for the fuel of a town or village shall be cut by the inbabitants of
such town or village only, no one of another town or village can cut wood
there. So also with regard to woods and forests assigned ab antiguo for the
same purpose to several towns or villages, the inhabitants of such places alone
shall cut wood there and not the inhabilants of other places. No due shall be
taken in respect of such woods and forests.

AoprtioNn. 10 Rabi’ ul Awwal, 1293-3 March, 1292,

If it is proved that the inhabitants of another village have encroached upon
or cut wood from a baltalik assigned to the inhabitants of a village, having had
no right to de so, the standing value of the trees which have been cut or up-
rooted shall be collecled from those who have wrongfully interfered or cut them
and the money 8o collected shall be divided amongst all the inhabitants of the
village who have the right to cut wood from the baltalik.

NOTE 1. (Art. M)
Explanatory.

The importance of the qualifying words “assigned ab antiquo™ will be dis-
cussed under Article 97.

NOTE 2. (ARrT. N))

Explanatory.
Metrovki is defined in article 5; and the Notes on that Article give a brief
account of the subject.




NOTE 3. (Amt. 91.)

Explanatory.
Baltalik means land for the axe.

ARTICLE 92

Neither individual nor joint possession of part of a wood or lorest assigned
to the use of the inhabitants of a village can be giveu to anyone to make it
into a private wood or to cut it down and plough up the ground for cultivation.
If anyone acquires such possession the inhabitants can at any time stop it.

NOTE 1. (Art. 92)
Unchangeable nature of assigned land.

This Article should be read with Article 102. The Law is that land assigned
to 2 community for a given use cannot be acquired for any purpose by am
individual, and must be put to the use contemplated in the assignment for ever.

Prescriphon canot be relied on as a defence to an action brought by or
on behalf of the community to eject a squatter, or to restore the ancient usage.

ARTICLE 93.

No one shall erect buildings or plant trees on a public road. If anyone
does so they shall be pulled down or uprooted. In general no one shall do any
act of possession on a public road, and if anyone does so he shall be stopped.

NOTE 1. (AsT. 93.)

Assighnment not necessary in case of public rights.

Metrouki left to the use of the public is not necessarily characterised by
assignment. Proofl of ancient user is sufficient to establish the legal existence
of this kind of Metrouke.
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NOTE 2. (Art. 93.)

Right of sult.

Any member of the public can sue in respect of the infringement of a
public right.

NOTE 3 (Ant. 63.)
Mejelie on user of public roads.

Mejelle Article 926 states thal every one can use a public road for passage
80 long as he does not endanger others or their property.

Mejelle Art. 927 forbids hawkers from making stands on a public road
without leave from the Goverment Vide also Articles 932, 933, 937, which deal
with riding and driving animals on a puble road.

ARTICLE 94.

Places such as those assigned for worship, and open spaces left, either
inside or outside towns or villages, for the use of the inbabitanis for putting
vehicles or collecting cattle are treated in the same way as public roads, and
can neither be bought nor sold, trees shall not be planted, nor shall buildings

be erected, upon them. No one can exercise a right of exclusive possession
over such places. If anyone does so the inhabitants can stop him from doing so.

NOTE 1. (AnT. 94.)
Rights to “Standings”.

This Article deals with (a) places assigned for worship and (b) spaces
lett (but not necessarily assigned) for collecting cattle and standing vehicles.

In the case of (b), although the Article does not state that user must be
ab aotiquo, proof of such user would clearly establish the right. If the land in
(b) is of the kind which might be held by title deed i.e. agricultural land,
which has been diverted to the use of the village, it is possible that a pres-
cription of 10 years would suffice to establish the right of the community either
against an individual, or against the State (Vide arts. 20 and 78). The point
is however somewhat doubtful and does not appear to have been judicially

decided. In this connection Art. 8 which forbids the grant of title deeds in
common would have to be considered.




ARTICLE 95.

Places registered at the Deiter Khané as having been left and assigned ab
ontiguo for use as a market, or for a fair, cannot be bought or sold, nor shall a
title deed giving a right to exclusive possession of such places be given to anyoue.
If anyone enters intv possession of such a place he shall be stopped, and the
dues, whatever they may be, for such places shall be tahen by the Treasury.

NOTE 1 (ArT. 95.)
Effect of Registration.

Maces used for marhkets and fairs, and which are regisfered as such, are
dealt with in this Article In such cases the State has a rght to the dues

Places sinularly used, but which are not registered, are not dealt with by
the Article.

The framers ol the Cole do not seem v have contemplated the existence
of srtes for jairs and markets in which the State has no rights of collection.

Presumably, the community which claums a right to such places and their
dues would be able to establish it in the Courts by proof of ancient user, on
the analogy of Article 96.

ARTICLE 96.

Threslung licors sel apart ab antiquo for the mhabitants of a place in
general, shall neither be sold nor cultivated. No one shall be allowed to erect
any building thereon. Possession thereof cannol be given by the title-deed
erther to an individual, or to persons jointly. If anyone takes possession ol such
a place the inbabitants can eject him. Inhabitanis of other willages cannot bring
their crops and thresh them on such threshing floors.

NOTE 1. (Art. 96.)

Threshingfloors - Proof of right. -

The right to threshing-floors is to be established by proofl of ancient user.
Assignment is not gecessary.

13
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ARTICLE 9.

In a pasturing ground (mera) assigned ab antiquo to & village, the inhabi-
tants of such village only can pasture their animals. Inhabitans of another village
cannot bring their animals there A pasturing ground assigned ab antiguo to a
group of two. three or more villages in common shall be the common pasture
of the animals of such villages, no matter within the boundarmes of which of
the villages the pasturing ground 1s situated, and the inhabitants of one of the
villages cannot stop the inhabitants of another of the viliages from using it.
Such pasturing grounds assigned ab anfiquo lor the use of the inhabitants of
one village exclusively, or of several villages collecuvely, can neither be bought
nor sold, nor can sheepfulds, enclosures, nor any octher buildings be erected
upon them; nor can they be turned into vineyard cr orchards by planting vines
or trees on them. Il anyone erects buildings or plants trees thereon, the inhabi-
tants may at any time have them pulled down or uprooted. No one shall be
allowed to plough up and cullivate such land like other cultivaied land. If any
one cultivates it he shall be ejected, and the land shall be kept as a pasturing
ground for all time.

NOTE 1. (Ast. 97)

No presumption of assignment.

It is to be observed that assigned pastures and unassigned pastures can
exist side by side in the same village area (vide Art. 105). This throws upon
the asserter of an assignment the burden of proving that it took place. For this
purpose, when the actual deed cannot be produced, registration as assigned pasture
would probably be accepted by a Court as sufficient. There is clearly no pre-
sumption in favour of assignment. Indeed Art. 105 shows that the presumption
the other way.

NOTE 2. (Anr. 97)

Nature of deed of assignment.

The assignment alleged must be ab anfiquo. This makes it unlikely that
an original deed of assignment can ever be produced which purports to
originate the holding. The deed would have to be in the nature of a comparatively
recent confirmation of rights anciently enjoyed.
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NOTE 3. (Ant. Y1)

Prescription barred by Art. 102,

The rights of a community to its assigned pasture are protected from

infringement by an individual or by the State by art. 102, which states that no
Iapse of time will suffice to prutect such infringement.

NOTE 4. (AnT. 47))

Pasture to a suit for assigned Metrouks.

Art. 1645. of the Mejelle slates that a “limited” commumty can only sue
by haviog all its membeis joined as Plamtfls. An “unlimited” community can
ou the other hand sue through “some”™ of 1ls whapitants This hmitation of the
rights ol a small commuuty practicallv destroys its right of suit, as litigation
can be indefinitelv prolonged by pleas ol non-joinder by the opposile party. A
linnted commumty s ome which does not eveeed hundred persons.

NOTE 5. (ArT. 97)

Assignment invoives specification of area.
Rights to pasture cannot be acguired by prescription.

Art. 98 states that when land has once been assigned as pasture the
area so assigned cannot afterwards be altered. This means that an assigned
area is also a defined area. This again indicates that the burden of proving
an assignment rests on the community which asserts it. There is a note to
this effect in Young's Corpe de Droit Ottoman vi. p. 72. The note states that a

community cannot acquire a right to pasture by prescriplion. This appears to

be the fact. The only right of acquisiion by prescription against the State, is that
defined n art. 78. The lands dealt with in that article are mirie and mevhufé
lands. Metrouke lands do not fall whithin these classes; nor do pasture lands,
whether assigned or unassigned The same result may be reached from anot-
her point of view. The pastures in suil must be either assigned or unassigned.
If unassigned art. 105 applies and brings the land under Chapter II. Book
Il dealing with lands owned by the State which are not mirie, and there-
fore not acquirable by prescription under Art. 78.

NOTE 6. (Arr. Y7.)

Arabic aquivalent for the word “assigned”.

The word “assigned” is given in Arabic as “Mukhassas™ or “set aside for™.
The word does not in itsell iinply an act of assignment, but, as already indi-
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cated, the possible co-existence of unassigned with assigned pastures throws the
onus of proving assignment on the asserter. The circumstance that the area
of an assigned pasture cannot be altered necessitates the assumption that an
assigned area 15 a definite area, and this in turn involves the assumption that
the area in question was originally defined by a document of assignment.

ARTICLE "B

So much assigned land as has been lell and assigned as such ab antiguo is
deemed to be pasiuring gronnd. Delimitations subsequently made are of ne
validity

NOTE 1. (ArT Y8.)
Vide Note 5 Art 97.

ARTICLE 9,

Whatever number ol animals of a chiftlik situated within & town or village
have grazed ab aniigvo in the common pasture of a town or village such number
cannot be prevented from continuing to graze there. Pasturing grounds, other
than common pasturing grounds of towns or villages, assigned to such chiftlik
exclusively ab entiquo, are not considered as metrouké land, as pasturing grounds
left and amssigned ab antiquo to the inbabitants of towns and villages are. In
such a chiftlik pasturing ground the possessor of the chiftlik to whom it be-
longs can alone pasture his animals. He can stop others from bringing animals

there to pasture. Right of possession of this last kind of pasturing grounds is
acquired by title deed, and it is subject to the same procedure as other State
land. In respect of such chiftlik pasturing grounds a yearly tax is taken, equi-
valent to the Llithe.

NOTE 1. (Ant. 99.)

Chilthk pasture.

The common pastures under reference may be assigned or unassigned
(Vide Art. 105)

The article considers the rights ot the owner of an estate (Chiftlik) wilhin
a village area. It states that such an owner can continue to exercise an ancient
right of pasturage, to the extent sanctioned by aocient user, in the common
pastures.

If other pastures have been assigned to him they are not metrouke within
the meaning of this Chapter. He should hold a title deed for them, and they
are to be reckoned as mirie lands. This indicates that they can be acquired
from him by private prescriplion based on 10 years under Art. 20.
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ARTICLE 100.

Whatever number of animals an inhabitant of a village has been accus-
tomed to send to a pasturing ground, whether it be that of a single village or
common to several, the succeeding offspring of such ammals cannot be pre-
vented from grazing there also. An inbabitant of a village has uno right to bring
anumals from elsewhere there and sn prejudice the animals of his lellow
inhabitants. A person who cumes from elsewhere to a village and takes up his
residence there and bwlds a house can bring animals of his own from else-
where and pasture them on the pasturing ground of the village, provided that
be does not prejudice the animals of the village. Anvone who ucquires the
dwelling of an inhabitant of a village can pasture withoul hindrance, lhe same
number of animals on the pasturing ground of the village as did the owner of
the dwelling.

ARTICLE 101.

The inhabitants of the places to which they were assigned have the sole
and exclusive enjoyment of the herbage and water of summer and winter pas-
tures registered at the Defter Khané and assigned ab antiguo to the inhabitanis
of one village exclusively, or to those of several in common. The inbhabitants
of other villages who are strangers connot enjoy any benefit from the herbage
and water of such pasture. Dues called yaylakié and kishlakié are taken for
the State from the inhabitants who enjoy the benefit of the herbage and water
of this kind of summer and winter pasturing grounds according to their ability
to pay (tehammul). These summer and winter pastures cannot be bought and
sold, nor can exclusive possession of them be given to anyone by title deed;
and they cannot be cultivated without the consent of the inhabitants.

NOTE 1. (Ant 101)

Summer and winter pastures.

The pastures with which this article deals must be distinguished from the
assigned pastures of Art. 97 and the unassigned pastures of Art. 105.

The words “registered and assigned ab anfiquo™ probably mean little more
than registered, since registration will probably be taken as prool ol assign-
ment, once ancienl user is esiablished. The registration in this case must,
bhowever, be such as to distinguish the kind of pasture to which it refers. If it
faile to do this, it is not easy to say to which class a Court would assign pas-
ture lands, in default of other evidence on the point. In such a case the fact
that a pasture is used only in the summer, or only in the winter, might be a
deciding factor.

A !f‘l
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These pastures are reckoned as metrouke, but may be cultivated with the
consent of the inhabitants.

NOTE 2. (Art. 101))
Beduin tribes mainly interested.

It may be presumed that the persons chiefly interested in the provisions
of this article are nembers of the Beduin tribes, who wander in search of pas-
ture and water, and do a little sporadic cultivation when the rainfall permits,

ARTICLE 102

Lapse ul tune is not taken into consideration 1 actions relating to land
which has been assigne:l and lelt ab antiyuo to the use of the public, such as
woods and forests, public roads, sites where bazaars and fairs are held, thresh-
ing floors, and summer and winter pasturing grounds.

NOTE 1. (ArT. 102.)

Referenca to Majelle.

Article 1675 of the Mejelle states that lands from which the public
benefits cannot be acquired by adverse possession. It gives as an example the
case of a person who bas held the common pasture land of the village for 50
years. and states that he has no claim to plead a right based on prescription.
Art. 102 repeats and amplifies this provision.

NOTE 2. (Art. 102)

Tha State is bound by assignmant.

Art. 102 holds against the State as well as agaiust en individwel. The
only way in which the State can legally acquire land protected by this article
is through special enabling legislation, which is not in conflict with the terms
of the mandate and which provides for the maintenance of the existing rights of.
the inhabitants of Palestine.
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CHAPTER 1II

ARTICLE 103.

The expression dead land (mnevat) means vacant (khali) land, such as
mountains, rocky places, stony ftields, pernallik and grazing ground which is not
in possession of anyone by ftitle deed nor assigned ab antiguo to the use of
inhabitants of a town or vilage, and lies at such a distance from towns and
villages from which a human voice cannot be heard at the nearest inhabited
place. Anyone who 18 in need of such land can with the leave of the Official
plough it up gratuilously and cultivate it on the condition that the legal ownership
(ragabé) shall belong to the Treasury The provisions of the law relating to other
cutivated land shall be applicable lo ths kind of land also Provided that if any
one after getling leave to cultivate such land, and having had it granted to him
leaves it as it is for three consecutive years without valid excuse, it shall be
given lo another. But if anyone has broken up and cultuvated land of this kind
without leave, there shall be exacted Irom him payment of the tapou value of

the piece of land which he has cultivated and it shall be granted to him by the
issue of a title-deed.

NOTE 1. (Art. 103.)
Refaranca to Mgjelle Art. 6.

Dead land is defined in art. 6 and also in the Mejelle Art. 1270. TlLe
definition in this article is not as complete as that in art. 6.

NOTE 2. (Amr 103.)

Purposa of definition.

The definition excludes (a) all lands held by title deed, and (b) all lands
which have been assigned ab amfiqguo to a town or village.

It is also framed so as to exclude village pasture lands which adjoin it by
the provision that it shall lie beyond the reach of a loud call from the nearest
inhabited site. Lands lying within this limit, which are in a rough state, are
regarded as being reasonably claimable by the inhabitants pasture, though
not necessarily as assigned pasture.

In the absence of any natural or artificial boundaries, and in the absence
of a cadastral survey, it is difficult to see how this quaint definition could have
been improved upon.

T



NOTE 3. (ArT. 103.)

Effect of axtension of Inhabitad sites.

The Code does not contemplate any great extensivn of the village sites
which existed when it was framed (Vide art. 31). Of late years the sites of
many towns and villages have, however, been greatly extended, and new
inhabited-sites have been formed This means that the limits of the Mewat have
retreated with the advance of habitation. The process results in the creation
of intermediate land which cannot be brought under any of the classes dealt
with by the Code.

As the rakaba of such land ha~ never been transfered 1t apparently remuins
with the State.

It might however be held that, under the conditions referred to, the
boundares of towns or villages adjoimng the Mewat must be held to enlarge
with the area reachable by the human voice Whatever view s tahen the
result is that the mewat lands ol the State are beiny sleadily reduced by the
subtraction of areas which, are ollen of great and 1ncreasing value. Legslation
is clearly required to deal with the situation.

NOTE 4. (ArT. 403)

Effect of Mawat Lands Ordinance.

The Mewat Land Ordinance (Gaz. 38, 1-111-21.) amends Art. 103, and
teprives the person who breaks up or cultivates Mewat, of all right to claim
a title deed. It further renders him liable to prosecution for trespass. This sets
aside the provisions of Art. 103. by which the squatier on Mewat can claim a
tile deed on payment of the Tapou value.

NOTE 5. (Art. 103.)
What constitutes improvement.

Mewat land may be granted for cultivation on apphcation. Land which
remains upcultivated at the end of three years from the date of the grantis
resumable, and available for grant tu some one else. In this provision the land
Code follows Art. 1273 of the Mejelle, except that the latter goes on to state
that umimproved fand lying on the middle of iwproved land goes with the latter.

Improvements are defined in Mejelle Arts. 12751276.
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NOTE 6. (Ant. 103.)

Enclosure.

The Mejelle recognizes a right arising from enclosure, which gives the
person who makes the enclosure a right to claim a grant (such as that
contemplated in art. 103.) for three years. This right has been done away with
by the Mewal Land’s Ordinance. On this head Arts. 1277-412781279 of the Me-
jelle should be consulted.

NOTE 7. rArr. 103.)

Derivation from Majelle.

The provisions of Art. 103, to the elfect that the rakaba of mewat land
which has been granted to an individual must remain with the State js taken
from Art 1272 Mejelle. Mewat land which is acquired under Art. 103 becomes,
of course, minme.

NOTE 8. (Art 103.)
Mewat Land.

The Law of Tapou Sanails (7 Sha’ban 1276) lays down that land whuch
has once been tilled, but which has subsequently remained uncultivated, 1s not
included in the definition of Mewat and cannot be granted under the provisions
of Art. 103. Tt can only be disposed of by sale (Art. 5).

NOTE 9. (Art. 103)

Arl. 3 of the Law of Tapou Sanads, alluded lo in the foregoing note. goes
on to state that, in the case of a person who cultivates mewat land without
permission, the Tapou value is to be calculated as Lhe value at the time ol clearing;
provided that the cultivator reports his occupation within 6 months. If he delays
reporting his occupation for a Jonger period, the Tapou \alue will be assessed
on the value at the time of report.

ARTICLE 104

Anyone can cut wood for fuel and for bullding on mountains.which are
“moubah”, which are not woods or forests assigned ab antiguo to the puldic,
without anyone being able to prevent him. Trees cut there snd heépbage
collected there are not titheable. No portion of-such “moubah,, moubtains’can N
be detached and given possession of by title-deed to anyone, either individually
or jointly, by the Ofiicial in order that it may be made (private) woodland.

14


file:///alue

— 400 —

NOTE 4. (ART. 104.)
Incidents of Moubah.

This article refers to lands over which the public has the right to take
and cut wood. It is called “Moubah”, and is distinguished from the “Baltalik”
of art. 91 in that it has not been assigned, and is not reserved for any given
comuounity.

Art. 13 of the Tapou Law (orbids the grant of Moubah to an individual
by the Tapou department

It cannot be acquired by prescription.

A great deal of this land has now been converted into forest areas un-
der the provisions of the Forests Ordinance No. D of 1926.

ARTICLE 105.

Il there is a grazing ground (otlak) within the boundaries of a village,
other than the pasturing grounds assigned lo the use of inhabitants ol towns
or villages, the inhabitants of that village shall have the enjoyment of the
bherbage and water there and the right to send their animals to graze there,
without baving to pay any fee for so doing. Those who put in animals from
elsewhere and profit by the herbage and waler of the grazing ground shall pay
the State a suitable grazing fee and the inhabitants of the village cannot prevent
them nor claim any share of the grazing fee.

NOTE 1. (Arrt. 105.)
Incidents of unassigned pastures.

On comparing this art with art 97 it will be seen that assigned and
unassigned pastures can coexist in the same village area. It follows that, when
assignment is unproved, the land must be placed in the unassigned class. In
other words assignment cannot be presumed.

This land cannot be acquired by prescriplion.

ARTICLE 106.

:Tl'eel growing naturally on Mulk, State, mevqufé, metroukeé or mevat land
' cénnot be ‘possessed by tapou. But trees growing naturally on State, or mevquié
are possessed as being appurtenant to the land, as stated in the chapter deal-
ing with possession.
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BOOK IIL.

UNCLASSED LAND.

ARTICLE 107

Minerals such as gold, siver, copper, iron, different kinds of stone, gypsum,
sulphur, saltpere, emery, coal, salt and other minerals found on State land, by
whomsoever it is possessed, belong to the Treasury. The occupier of the land
cannot take possession of any of them, nor claim any share of any mineral
which is discovered. Similarly all minerals found oo mevquif¢ land of the
takhsisal kind belong also to the Treasury, neither the occupier of the land
nor the wakf authority can interfere with regard to it Provided that in the
case of both State and mevqufé land the possessor must be indemnified to the
extent ol the value of the land which ceases to be in his possession and under
cultivation owing to the working of the minerals. In the case of metrouké and
mevat land one fifth of the minerals found belongs to the Treasury and the

rest to the person who finds them. In the case of true wakf land the minerals
belong to the Wakf. Minerals found in mulk land 1n lowns and villages belong
entirely to the owner of the soil. Fusible minerals found 1n tithe paying (ushrie)
and tribute paying (kharajie) land belong as to one lifth to the Treasury, and
fbe rest to the owner of the soil, As regards ancient and and modern coins and
treasures of all kinds ol which the owner is unknown, found in any kind of

land, the legislaton which regulates them 1s contained in the books of the
Sacred Law (figh).

NOTE 1. (ArT. 107.)
Recent legisiation on minerals.

The Order mi Council of the Gazelle of the 1st Sept. 1922 Arts 12 (b).
and 13, vesis all mines and mmeral: m the High Commissioner, and gines him

the power to grand Concessivns for thewr working.

The Mining Ordinance as published in the Gazette of 1st. July 1925. lays
down thal no one may prospect or mine without hcense.

It provides for lhe exclusion pl certain specified areas (e g, town areas)
from the operations 1ncideul lo mining and prospecting, and gives the High
Commissioner power to add to these areas at his discretion.

It lays down that @ miner or prospector must obtamn the leave of the
owner of the land, or, failing that, must provide such security to compensate
him for damage as the Controller of Mines may require. The Order in Counci
lays down thal the vesting of all mines and minerals in the High Commissioner
is subject to any right existing at the date of the Order held in virtue of a
valid concession.

e
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NOTE 2. (Arr. 107.)

Former statutes.
The chiel statutes which were formerly operative in this connection are;

(a) Law of 14 Safar 1324, (Young vol. vi. p. 17).

(b) Law of 23 Nebi al akpir (Young vol. I[. p. 389).

ARTICLE 108.

One who slays another cannot inherit land from his victim nor can he
have any right of tapou over his land.

AppirioNn. 28 Rabia II, 1292 — 22 May 1291.

Nor can the land of the victim devolve upon those who helped the slaver,
nor have they any right of tapou over the land.

ARTICLE 109.

The land of Moslem cannot devolve by inheritance on a child, grandchild,
father, mother, brother, sister, or spouse of his who 1s not a Moslem, nor can
the land of one who is not a Moslem devolve by inheritance on a child, grand-
child, father, mother, brother, sister, or spouse who is a Moslem. One who is
not a Moslem cannot have the right of tapou over the land of a Moslem, nor
can a Moslem have the right of tapou over the land of one who is not a Moslem.

NOTE 1. (Aat. 108).
No inheritance betwesn different Religious Communities.

There 1s no right of inheritance, and there is no right of Tapou between
members of differerent religions.

NOTE 2. (AsT. 108.)

The whole attitude of the law of succession as regards foreigners and
non-Moslems has been changed by the Succession Ordinance published in
1923 in Gazette 88 after the Occupation.
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Art. 22 of that Ordinance lays down that no person shall be deemed to
be under a legal incapacity to inherit by reason‘only of his nabonality or
religions belief.

NOTE 3. (Ant. 104.)

The sate of alfairs indicated in Art. 109 was moddied by the Law of
7 Moharram 1293 (23 January 1876) which placed all Ottoman subjects on the
same [ooting as regard ilie acquisition or transfer of land.

ARTICLE. 110.

The land of an Ottoman subject cannot devolve by inheritance on any
heir of his who is a foreign subject, nor can a foreign subject have a right of
tapou over land of an Otloman subject.

NOTE 1. (Anr. 110)

This Art. has passed through certain modilications and has now Leen

rendered obsolete by Art. 22 of the Succession Ordinance published in Gezette 88,
of 1923.

In 1284 a law was passed giving foreigners all the mghts of Ottoman
subjects in the malter of possessing immovable properlies; provided that they
they conform to the ewsting lawns of Succession alienation etc.—pay all dues—
and submit to the jurisdiction of the Ottoman Courts.

By a ruling dated 7 February 1330, the Shorai Daulat Council modified
this statement of the law by holding that foreigners were not entitled to benefit

by the prodisions of Arts. 78 and 103. These articles zre those which deal with
prescription, and the clearing of Mewat respectively.

NOTE 2. (Art. 110)

The Majlis Wakala in its meeting of 24 Rabia Akhar 1200 (June 1289)
lays down that a Turkish woman who has married a foreigner cannot transmit
her immovable property to her hushand, or to children by him. on her decease;
unless the Govt. to which her hushand was subject has accepted the procedure
laid down by the Turkish Govt. concermng the acquisition of property.

e s
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NOTE 3. (Ant. 110)

Art. 110 was again amended on the 24 Rabia Akhar 1290. The amendment
states that the children of a foreiygner who are Turkish nationals have a right
to succed lo their fatber in his Miri lands. The father has however no cor-
responding right ol inheritance from his children.

The lmpenal Iradeh of 25 May 1324, gives {oreigners a right of succes-
sion nte-rse in Mulk property, and immovables which are subject to a
seritude.

ANRTICLE 111.

The land of a persun who has abandoned his Oltoman nationality without
obtannng oflicial pernnssion [rom the Ottomman Government does not devolve
by inheritance on his children, grandchildren, father, mother, brothers, sisters,
or spouse who are foreign subjects, but immediately become mahlul and, without
enguiry whether there 1s unyone with a right of iapou over it, it is put up to
auction and adjudged to the highest bidder. But if a man abandons his (Ottoman)
nationality by obtaining permussion i1n the proper way his land does not hecome
mahlul but remains in his possession as he will enjoy all the rights defined by
the law giving the right ol possession to foreigners on condition that the State
of wihich be has become a subject has signed the protocol attached (o that Law.

NOTE 1. (AnT. 111,

This Art. appears to be obsolete in view of the provisions of Art 22 of
the Succession Ordiuance.

It 1s of course operative for transfers which took place by succession
belure 1t was set aside.

The amending legislation noted in the commenis of the two preceding
artcles should also be consulted.

It should be observed that under arucie 5 of the amending law of Safar
1284 the privileges, which are granted by thal law o foreigners, are dependant
on the prior acceplance of it by the power concerned.

NOTE 2 (ArT. 111.)

When a Turkish woman marvied a foreigner she became 1pso facto a
pational of the Govt. to which her husband was subject. Hence on her death
her mirie property could not pass to ber hushand or other foreign relative
(ncluding her children).
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NOTE 3. (Art. 111.)

The corporate bodies which can own immovable property are defined in
the Provisional Law of 22 Rabia El Awal 1331 (16 February 1328).

Under Art. 8 of the Land Transfer Ordinance of September 1920 any
banking Company may take a morigage of land; but may not acquire land in
excess of that required for its business. Similarly any Commercial Company
registered in Palestine can, with the consent of the Registrar, acqaire such
Jand as is necessary to ils undertaking.

Under Art 122 a wonastery may hold laud.

ARTICLE 412,

A slave, of either sex, who, with the consent ol liis master and through
the Official. has acquired possession of land cannot either before or after being
freed be dispossessed of it by his master nor can the latter intermeddie in it
in any way. Nor, if the master die before the slave is freed, can his heirs in
anv way tnterfere with such land. If a slave, of either sex. die belore being
freed, as the land cannot devolve on anyone by inheritance, no one except co-
possessors, persons jointly interested or inhabitants of the village who have need
of it shall have any right ol lapou over it, unless there are noulk trees or build-
ings on iL. If there are any mulk trees or buildings on the land, the master
of the slave shall have preference over every ather person seeking to acquire
it, and shall have his right for a period of ten years on pavment of the tapou
value If the slave dies aller being freed the land will devolve by inheritance
on his free heirs.

Failling them if there are no mulk trees or buiilings on the land neither
his master who freed him nor the master’s children shall have a riglt of tapou
but it shall be given to his own free relations who have a mght of tapou on
payment of the tapou +alue. Failing them it shall be put up to auction and
adjudged to the highest bidder. But if there are mulk buildings or trees on
the land it shall be given on payment of the tapou value to such of the heirs,
baving a right of tapou uf the first degree, who have mhented the mulk trees
and buildings.

ARTICLE 113.

Transfer of State and mevqufé land brought abhout by duress, exercised
by one who is in position to give effect to his threats, is voud. If a person who
through such duress has become posseased ol land trausfers it to another, or if at
his death it has devolved by inheritance on his heirs as hereinbefore design-
ated, or if on his death without leaving heirs it becomes mahlul, the transferor,
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the victim of the duress, or his heirs after his death can bring an action based
on the duress. But il he dies without leaving heirs the land shall not be
treated as mahloul, and it remains in the hands of the actual possessor.

NOTE 1. (ArT. 113.)

Duress discussed.

Duress 15 defined 1n arts. 941-949 of the Mejelle. It 1s of two kinds — major
(mulgi) and mwor (ghair-mulgi) —. The first kind consists 1n compelling a
person to act in a certain way by fear of death ur grievous bodily harm. The
second kind deals w.th actions induced by fear of pain, distress, or imprison-
ment. Duress must proceed Irom a person who is able to execute his threat
(Mej. 1003), and the person compelled must be persuaded that the threat will
be executed if he fails to comply (Mej. 1004).

The acton cause:d by the Duress must take place in the presence of the
person from whom duress proceeds or in the presence of his agent. (1005).

Minor duress can be pleaded to sel aside transactions entered nto by
word of mouth: but major ruress must be prooved to set asule transactions
entered into by deed (Mej. 1005-1007).

NOTE 2 (Awt. 13}
An axcepted variety of duress.

As to duress which stops a person (rom bringing au action by reasons
of powerful influence which renders legal recourse impracticable, vide art. 1663
Mej. and Note 3 1o Arl. 20 of the Land Code.

NOTE 3. (ArT. 113.)
The taker by duress Is regarded as a trustee.

The posilion of a person who has aequired property by duress 15 that of
a trustee. His heirs aie in the same position. The liability only ends by the
death of the transferor without heirs. No prescription canebe pleaded in defence
to a plea of duress.
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NOTE 4. (Arr. 143.)

Both major and minor duress are inciuted In tha article.

The wording of the opening lines of this arhcle reads literally “Whoever
procures a transfer by force and duress applied by one who can execute his
threat”. It will be noted that this does not draw the disunction between major
and minor duress which appears in the Mejelle. It is therefore open to the
courts to hold that either form suffices to cancel a transfer by deed The
provisions as to the effect of duress on transfers made verbally need not be
considered as such transfers would not in any case be accepted in a Court.

ARTICLE 144.

Transfer of State or mevqufé land on condiions regarded as unlawful
(mufsid) by the Sharia Law, as for instance a transfer on condibon that the
transferee shall look after and maintain the transferor until the death of the
latter, is invalid. Consequently if any one transfers land to another on unlawful
condition, or if on the death of the latter it has devolved py inheritance upon
his heirs, the original transferor, or on his death his heirs, has the right to
bring ap action claiming the cancellation of the tramsfer on the ground of
illegality on payment of its value.

AueNDMENT of 18 Safar, 1306-12 October 1304.

Transfer of State land held by tapou on condition that the transferor shall
be provided for until his death by the transfere is valid and the condition 1s
permissible. When the transfer has been carried out, and so long as the trans-
feree is ready to provide for the transferor, the laiter cannat take back the
land. But if the transferor claims that the transferee is not providing for him
in conformity with the contract and if the transferee disputes this, recourse is
bad to experts to ascertain the facts and if the claim of the transferor is found
to be well founded by the competent court after trial, the land will be given
back to him. If the transferee dies before the transferor, the heirs who have
the right of inheritance to the land will be bound to provide for the latter
unti) his death. If they do not discharge this obligation the transfeor shall have
the right to take back the land that has passed to the heirs. If the transferee
dies without leaving beirs with the right to inherit the land it shall not be
given to any one else but shall be returned to the transferor as before. So
long as the transferor lives neither the transferee nor his heir shall have power
to alienate the land to another. Hereafter transfera executed with such conditions
shall be valid, and the condition shall be inserted in the tile-deed. Actions
based on such conditions which are not so recorded shall not be heard.

15
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ARTICLE 115.

Although a creditor cannot seize land in possesion of his debtor against
the debt; he force the lalter by taking the appropriate steps to sell it to another
and discharge the debt out of the purchase money; at the death of the debtor
whether he has any movable property and other effects or not, the land in his
possession shall pass to his heirs with the right of inhernance; if he leave none
it shall be subject to the right of tapou and granted on payment of the tapou
value to thiose who have the right of tapou, and in default of such it shall be
put up to auction and adjudged to the highest bidder.

NOTE 1. (ART. 115.)

This Art. (a) protects a Mirie holder from seizure of his land for Jdebt during
s Lfetime, and (b) after his death extends the same protection to his heirs,

and to persons taking by right of Tapou.

(2) has been modified by the law ol the 28th Dec. 1871 (15 Sheval 1288),
which made it possible for the creditor, who has obtained a decree for the
debt, to have the debtor's property sold in satisfaction, with the exception of &
house and land sufticient for the latter's maintenance. On the death of the
debtor such a decree can be executed agamnst his heirs to the extent of their
inheritance of the deceased’s mirie property

Previous to the date of this law an Iradeh Sanieh of 1278 authorised the
sale of lands surplus to the cultvator's essential requirements for the recovery
of arrears of land taxes due to Govi., but not for similar arrears due lo a
tithe farmer.

As to (b)—Art. 16 of the Provisional Law of Disposal of 1329-1331, bas
rendered Art 115 obsolete by enacting that, either during the debtor's lifetime,
or after his death, mirie property may be sold for debt, even it becomes mahlul.
Land essential for maintenance must however be excepted from sale.

Art. 115 has po application to mortgaged property.

ARTICLE 116.

State and mevqulé land cannot be pledged; provided always that if a
debtor, against the debt and through the Official, transfers land in his possession
to his creditor, on condition that the latter will return it to hin whenever he
discharges the debt, or if he makes a transfer with right of redemption called
feragh-bil-wafa, that is to say that whenever he discharges the debt he shall
have the right to claim re-transfer of the land, the debtor cannot without

previously discharging the debt, whether there be a time fixed or not, force
a re-transfer of the land; he can only bave it back after complete discharge.
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NOTE 1. (ArT. 116.)

This Art. houts the procedure by which mire land can be pledged for
debt to an outright transfer subject to a condition of re-transfer on repayment.

The variety called “firagh bil wafa” gives the debtor the right to claim
re-transfer whenever he elects to pav off hus debi.

The law of 28 Rejeb 1291 (10 September 1874), which deals with mulk
property only, lays down in Chapter II Art. 19 that a conditon which is not
mentioned in the morigage deed may not be proved.

This was not the case with mume property unul the passoge of the Pro-
visional Laws of Mortgage and Disposal. Hence, until the passage of these laws,
it was not illegal to modify the conditions of a transfer, which purported to be
an outright sale, by a separate agreement to accept redemption.

The Provisional Law ol Mortgage is dated 41st Rabi Utham 1331 (25
February 1328), and the date of the Provisional Law of Disposal is 5th Jumada
{I Awwal 1331 (30ih March 1329, Ari. 4 of the last named law lorbids the
form of hypothecation under discussion.

The Provisional Law of Mortgage does not however lay down that the
form of registered mortgage with which it deals is the only way in which land
may be hypothecated [or debt. If however another form is adopted the transaction
must-under the Law of Disposal-be fully registered. If this condition is complied
with, the laws discussed do not forbid the transfer of a property for debt with
a condition of retransfer on repayment

In fact, during the period which elapsed beiween the passage of the Iwo
laws, the procedure laid down m Art. 116, which, as we have seen, did not
forbid the existence of a concealed modificaion of the terms of transfer. was
allowed as an alternative means of hypothecation.

The Provisional law of mortgage has undergone further modification since
the Occupation by the Mortgage Law Amendment Ordinance of 1920.

NOTE 2. (Art 116))

During the war, owing to the depreciation of Turkish paper money, it was
customary, in defiance of the law, to make transfers which purported to be
outright sales, accompanied by an unregistered agreement promising the
retransier of the property on repayment in a specified currency-generally French
or Turkish gold.

The Land Courts have given eflect to such undertakings, if m writing,
when they fall within the period of the war in the exercise of their equitable
jurisdiction.
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NOTE 3. (Arr. 116)

A Morigage containing a condition that failure to redeen within a specified
period converts the transaction into & sale are commonly deal! with in the
Land Courts. These Courts have invariably held that the condition is inaperative.

From the point of view of English Law their rulings follow the maxim
'‘once a mortgage always a mortgage.” From the point of view of Turkish Law
the same end is arrived at from a consideration of Art. 407 Mej, on the ground
that a sale cannot be transacted so as to take effect at some [uture time.

NOTE 4. (Art. 116.)

The Provisinal Law of Mortgage of 1328 lays down in Aris. 9 and 10
that sales of mortgaged property must take place through the Land Registry
Department.

The transfer of Lani Ordinance (No. 2 of 1921-Gazette 41) sets this aside,

and vests this authority in the Presidents of District Courts with power to
postpone sale, if they consider that undue hardship would be involved.

It also takes the actual conduct of sales from the Land Registry and gives
it to the Execution Office.

ARTICLE 117.

If a deblor after transferring land in his possession to his creditor against
a debt, whether on the above-mentioned condition, or 1n the form of transfer,
with right of redemption (feragh-bil-wala finds himself unable to discharge the
debt at the time agreed upon, and il he gives the creditor a power of attorney,
(wakalat-i-dowrieh) that is to say if he entirely puts the latter in his position,
without power of revocation, and gives him power to sell the land, or caused
it to be sold, to repay himself the amount of the debt oulL of the purchase
money, and pay to him any balance; under these conditions, the creditor so
empowered, in case of non-payment at the time agreed, can sell the land during
the life time of the debtor, through the Official and pay himself the amount
due to him; or if the debtor has invested a third person with such powers,
the latter can, at the expiration of the agreed pariod, and in virtue of his

power of attorney, sell the land and pay the creditor the debt due by the
debtor, his principal.
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NOTE 1. (Arr. 117.)

This Article 1s based on Article 760 Me;j.

Whether the agent is the creditor imself or a stranger, the agency 1s not
git aside by the death of the principal, if consideration was passed.

It has been claimed in the Courts that the creabon ol a perpetual attorney
for sale 18 equivalent to actual sale. This is not the case. The attorney’s power
extends only to having the land sold “through the Officiel”; and unless and
until this procedure haz been complied with, ownership has not been
transferred.

NOTE 2 (Asr. 117,

The rules which are operative in the event of death may be summarised
as follow:

(1) The creditor dies before the date of redemption.
In this case his heirs inherit his rights in respect of sale.

(2) If the debtor dies before the mortgage falls due, the debt becomes

immediately payable, and the mortgaged property may be sold unless the
heirs setlle.

This holds good even 1f no perpetual agency has been created.

If the heirg (ail to settle the debt, and if some of them are absent, or
are minors, or under some other disability, the Kadi has power to appoint a
person called the Mazun to represent their interests.

(Vide ruling of Shorai Daulat of 19 August; 1317.)

ARTICLE 118.

If a debtor who has transfered his land to his creditor, whether upon the
above-named condidien or by transfer with right of redemption, dies before
his debt has been entirely discharged, the said debt like his other debts are
discharged from his available estate, and if he has left none, or insufficient to
discharge his debts, a piece of his land sufficient to discharge the debt shall
be put up to auction, and granted to the highest bidder for the price bid fer
it and the debt is discharged whether the debtor leaves heirs entilted to succeed,
or to a right of tapou, or not.
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NOTE 1. (Am1. 118)

Explanatory.

This article has been amended by the Law of Forced sale of mortgaged
property of 1869 and replaced by the Provisional Law of Mortgage of 1326.
The Provisional bas in turn been modified by the Morigage Law Amendment
Ordinance of 1920.

ARTICLE 114.

Actions for deceipl (taghrr) o1 excessive deception (ghubni-fahish) between
a transferor and transferee in connectiun with State and mevqufé land in general
shall be maintainable. After the death of the transferor, the heirs having rght
of succession shall not have the right to institute an action and the land carmot
be treated as mahlul.

NOTE 1. (Am. 119.)

Fraud defined together with “excessive fraud”.

Fraud 1s “taghrir” as defined in Art. 164 Mej “Excessive Jeception” 1s the
usual translation of the term “Ghabn il Fahish”. It 1s defined in Art. 165 Me;j.
Excessive deception to be actionable must cause a loss to the extent of
at least one fifth of the value of the property in suit, in the case of immovables.

NOTE 2. (Art 119)

Effect of fraud on a transfer.

Art, 356 Me). siates that, except in the case of property belonging to the
State, to a Wakf, or to orphans, excessive deception without fraud does not
furnisb a ground of achon. The wording of Art. 119 Land Code appears at first
might to give a right of activn based on either one or the other. It is probable
however that the inlention of the wording is not te modify Art. 356 of the
Me).; but to include in 1its scope the secord and third paras of that Arficle.
These are the paras by which the property of the State, of orphans, and of
Wakfs is preferentially treated in the manner noted sbove. It may be taken
therefore that Art. 356 Mej. applies in its entirety to sales of mirie property
as well as to sales of mulk.
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NOTE 3. (Ast. 119.)

This Article should be compared with Article 143.

It appears thal actions arising out of duress (Mej. 1448 949) are heriteble,
while those arising oul of “fraud and excessive deception™, are not.

The reason is that the Ottoman Land Code follows (ke prowvisions of the
Mejelle Arts. 356 to 360.

These Articles lay down thal, except in the case ol certain relations of
trust, inadequacy ol consideration does not give a cause of aclion, unless it 15
(a) substantial and (b) brought about by fraudulent misrepresentation

Substantial inadequacy means that the price paid most vary from the true
value by at least ope fitth in the case of immovable property (Me). 164). Such
a cause of action 1~ personal and rannot be inherited. It is lost if the property
deteriorates, 1s modified, or destroyed, in the hand~ of the buver. It is also
lost if the buver exercises propretary dominion over it.

It musl nol be concluded thal these Arlicles are intended 1o define the
scope of actions based on fraud, or breach of trust in general.

Such actions when arising out of contract are, under English Law, in-
heritable. and it may be laid down that the Courts in this country have usually
taken the same view.

In the case of breaches of trust, it has been shown 1n the notes lo Artcle
20 that an heir who takes possession of, or transfers, property which belongs
to co-heirs is regarded as a trustee: He can never acquire a right to it by
prescriplion, and. therefore, can never make a legal transfer of it.

Article 23 in lhe same way regards the lessee or borrower of land as a
trustee fur his principal’s title.

In the case of fraud, the English rule which regards all contracts entered
into under illegal influance as voidable at the option of the injured party, because
the reciprocal understanding which is the essence of contractual relations is
wanting, is not found in the Mejelle in a specific form.

The rule may however be inferred from various articles of that work.

Thus a contract is void in which

(a) one of the parties 18 an idiot; and

(b) in which the property is non-existent, incapable of enjoyment. incap.
able of appropriation, or incapable of delivery (361, 362, 363 M.).

Agsin, contracts may be void because they have never been completed.
This is the case when acceptance is not absolute, or if it is unduly deferred
(182, 184 M.); if the purchaser has what is called a money option (315 M.);
or if the sale is intended to take effect at a futare date (170 M.).

In all these cases the cause of action is heritable.
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It is clear that, except in the two last cases, the contract 1s void because,
either the parties were not nd idem, or because the contract was not completed.
These provisions cut out a good many of the possibilities of fraud and cor-
respond with English Law.

As to voudable contracts. A contract is voidable for indefiniteness in the
description of the property (213 M.). It 1s voidable if the property has been
wrongly described (310 M.). It is voidable if the property sold is defective (336 M.).

In all these cases the cause of action is heritable.

Here again the Mejelle deals with some of the possible bases of fraud,
and 1s much the same as English Law in its result.

On the other hand. causes of action based on a clause in the contract
permitiing one or both of the parties to annul within a tixed time (300 M.), and
the option of inspection, by which the purchaser has a right to see the property
before the sale becomes final (320 M.), are not heritable.

These provisions do not however leave much more scope [or fraud than
the Enghsh Law.

Finally, we have an article (230 M.) which slates that local custom is to
be followed in interpreung the effect of the contract

This brief note is not intended to exhaust a very wide subject It is merely
intended to show that, escept in certain relatively unimportant instances, actions
arising out of contract, and based on an allegation of fraud, are in general herit-
able; and further, thut the conception of fraud and its consequences, as deduc-
ible from the Mejelle, corresponds fairly closely with English Law

ARTICLE 120.

Transfer of State and mevquié land effected 1 mortal sickness 13 valid.
Land so transferred by permussion of the Official shall not pass by inheritance to
the beirs; nor failing them, does it become subject to the right of tapou (mus-
tahiki-tapou).

NOTE 1. (Art. 120.)
Lagality of transfer In mortal sicknsss.

This article sets aside the provisions of 393 et seq of the Mejelle as to
sales in mortal sickness, and of 877 et seq as to gifis in mortal sickmess. In
respect of mulk property the provisions of these articles of course hold good.

The result is that a person can make a valid transfer of mirie property
on his death bed provided that it takes plece in legal form.
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NOTE 2. (Art. 120.)
Validatory powers of Land Court.

In case in which a death bed tramsfer dating prior to the occupation has
been made in illegal form, a Land Court might validate in the exercise of its
equitable powers (Art. 7 Land Court's Ordinance).

NOTE 3. (Art. 120)
Compensation for inablity to pass mirie land by will.

The fact that mirie land cannot be disposed of by will is mitigated by the
power given by this Article.

NOTE 4. (Anr. 120))
Effect of death bed transfer on heirs, creditors, and tha State.
A transfer under this article will defeat the clayms of beirs.

A dying title holder cap use the Article to prevent the escheat ol his
mirie property to the state as mahlul.

He can also use it to defeat the claims of creditors unless they are pro-
tected by mortgage.

ARTICLE 121.

No one can dedicate land in his possession by utle-deed to any object
without being previously imvested by Imperial patent (mulknamé) with the
full ownership of the land.

NOTE 1. (Ant. 121.)
Explanatory.

This article renders the dedication of Qam Mulk land as well as ordinary
mirie Jand illegal. But the Code contemplates the possibility of a dedication of
the mulk accretions on Quasi Mulk without the land. (Vide arts. 89 and 80.).

The Provisional Law of Disposal of 1320 (art. 8) has put a stop to the
latter possibility also.

16
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ARTICLE 122

Land attached ab antiguo to a wonastery registered us such in the
imperial archives (Deiter Khane) cannot be held by titie-deed; it can neither
be sold nor boughi. But if land alter having been held ab anfiguo by title-deed
has afterwards passed by some means into the hands of monks; or is in fact
held without ttle-deed, as appurtenant to a monasatery the procedure as to
State land shall be apphed to 1L, and possession of it shall be given by title-deed
as previously.

NOTE 1. (Art. 122))

Explanatory.

The article contemplates two kinds of land which may belong to a
monastery. They are (a) land attached to it under its original charter as regis-
tered in the Imperial Archives, and (b) land which is appurtenant .to the
monastery, or which has paseed into the hands of monks from holders by title deed.

In case (a) the land is regarded as Wakf Sahih in that it cannot be
registered under the Land Code. In case (h) a title deed may be issued to
the monastery.

NOTE 2. (Art. 122.)

intarpretation of Firmans.

Cases arise 1n which the monastery sues for the ownership of mirie land
held by title deed in the name of a deceased monk. In these cases, since the
devolution of mirie land is laid down by Law, the monastery cannot succeed,
unless 1t can show a Firman by which an exception has been made in its
favour. [f such a Firman is produced the case will be decided on the interpretation
given to the operative clauses.

ARTICLE 123.

If pieces of land fit for cultivation come into existence by the receding
of the water (rom an ancien lake or river they shall be put up to auction and
adjudged to the highest bidder, and shall he subjected to the procedure
applicable to State land. '
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ARTICLE 124.

In disputes as to rights of watering crops and animals (hag-i-shurb) of
irrigation and over water channels only ab nntigur usage is taken into account.

NOTE 1. (AsrT. 124)
Anclent user decisive in questions of rights to wataer.
The article ol course refers only o ancient rights (Vide M) 1262-1269).
1t is virtually a repetition of Me). 1224. which 15 based in turn on Art 6 Mey.

The treatment of irmgation mghts in the Land Code 18 of a very sketchy
character. Usage ab antiquo might be pleaded lor the purpose of preventing
the creation of such rights, as well as for their assertion.

No provision is made for rights to water which are not ancient, though
it is clear thal mew rights of this kind may from time to time be, and have been,
created.

ARTICLE 125.

The taking of animals through rvineyards, orchards, and felds called
geiuktereke is not allowed. Even il there has been a practice ol so tlaking
them ab antiquo, as damages cannol be of time immemorial. The owner of the
animals shall Le warned to firmly control his animals until after the crop has
been removed. If after the warning they cause damage by being sent to or put
in such places by their owner the latter will bave to pay compensation. After
the crop is removed animals can pass over place- over which 1t has been Lhe
practice ab antiquo to take animals,

NOTE 1 (AmT. 12.)

Gelutarcke.

Geiutercke may be freely translated as standing crops The arlicle slates
that animals may be taken over the lands, over whith the custom of such

passage exists ab anthua but that this right may not be exercised when damage
would result.
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ARTICLE 126.

If the lixed and distinguishing ancient boundary marks of towns or villages
have disappeared or are no longer distinguishable, there shall be ehosen from
among the inhabitants of the neighbouring towns or villages, trustworthy persons
of mature vears who shall go to the spot and through mediation of the religious
authority the four sides of the ancient boundaries shall be fixed and new
marks shall be put where necessary.

NOTE 1. (ArT. 128))
Demarcation now in the jurisdiction of a Land Court.

The power of demarcating boundaries whether between villages or individual

owners, is now vested in the Land Court. Vide Land Courts Ordinance
arls 2 and 9.

ARTICLE 127.

The tithe ol agricultural produce and crops is regarded as the produce
of the place within the boundaries of which the crop was grown wherever the
threshing floor mav be. On the same principle the laxes and fizsed rates on
summer and winter paslures, grazing grounds, inclosores, mills and such like
are charged on the villages within the limits of which they lie.

ARTICLE 128.

If the water supply of any rice field registered at the Defter Kbane ss
such deterioratest, it must be repaired by the person who sows the rice field.
Possession of rice fields, as in case of all other State land, is acquired by
title-deed. Provided that local usages observed ab anfiquo with regard to rice
fields must be observed.

ARTICLE 129

Possession of land called “khassé” assigned before the organization
“tanzimatl™ to sipahis and others, and of bachtene land assigned to voinghs,
the system of which has been abolished, and of land granted by tapou by woodland
officers, which system has also been suppressed, is acquired by title-deed, and
is subject similarly to the procedure applicable to State land in respect of
transfer, devolution by inheritance, and grant.
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ARTICLE 130.

The lands of an inhabited village cannot be granted in their entirety to
an individual for the purpose of making a chiftlik, but if the iuhabitants of a
village have dispersed, as mentioned above, and the land has become subject
to the right of tapou, 1f it 15 found impossible to restore it to its former state
by bringing new cuitivators there and settling them in the village and granting
the land in separate plots to each cultivator, in such a rase the land can be
granted as a whole to a single person or to several for the purpose ol making
a chiftlik.

NOTE 1. (Axr. 130.)

Rights of tenants and viliagers.

Vide art 8 which forbids the grant of all the lands of a village to persons
tn common

This article (130) provides that village lands cannot be pgranted as a
chifthk unless (a) it has remained uncultivated for more than 3 vears and is
therefore subject to the right of Tapou.

Eiven in this case the village musl be restarted if possible, nstead of
bemng granted as a chiflik. It is recognived by Ordinance. (art. 8. Transfer of
Land Ord. 1920-21), that on the sale of large estates the tenanls settled on
them must be provided lor by suitable grants of land {rom them.

ARTICLE. 131.

Chiftlik, in law, means a tract of land such as needs one yoke of oxen
to work it, which 18 cultivated and harvested every year. Its exlentis, in the
case of land of the first quality from 70 to 80 dunims; in the case of land of
the second quality from 100 dunims, and in case of land of the third quality
from 130 dunims. The dunim is 40 ordinary paces in length and breadth,
that is 1,600 pics. Every portion of land less than a dumm is called a piece
(kila). But ordinarily speaking “chiftlik™ means the land of which it is com-
prigsed, the buildings there, as well as the animals, grain, implements, yokes of
oxen and other accessories, built or procured for cultivation If the owner ol
a chiftlik dies leaving no heir or person having a right of tapou, the chiftlik
put up to auction by the State and adjudged to the highest bidder. If he
leaves no heir with right of inheritance to the land and the buildings, animals,
grain, and 30 on pass to the other heirs, then the land is granted to the latter
en payment of the equivalent value, as they have a right of tapou over the
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land possessed and cultvated as subordinate to the chifthk, as staled in the
chapter on Escheat. If they decline to take it the land by ilself, appart from
such property and goods as devovle upon them,shall he put up to auction and
adjudged to the highest bidder.

NOTE 1. (Am. 131)

Explanation of definition of chiftlik.

The definition of ctulthk hits httle or no legal utility The land 15 Jdealt
with under the provizions of the land Code, whethier the term is applied to it
or not. Thus, as the article states, the inheritors of the mulk accretions are
entitled to take the land by right of Tapou in the first degree when it becomes
mahlul. This is in accordance with art 59 (1).

Perhaps the only distnction which can be drawn between chiftlik and
ordinary mire is that the chiftlik holder may be granted pasture land, as such.
with his plongh lands.

NOTE 2 (Amr. 131,

The Mudawara.

The so-called Chifuik or Mudawara of the Sultan Hamid, which 1s now
owned by the State, was acquired by him by gift. by private purchase and at
auclion sales. etc.

It includes both mulk and mirie properties. The latter has 1n part been
given out to individual cultivators under the Beisan Lands agreement as mirie
by the present Govornment.

NOTE 3. (Art. 131.)
Rights of cultivators in the Mudawara.

The bolders of lands under Lhe Sultan in the Mudawera area are not
owners or title holders in any sense contemplated by the Land Cnde. They are
merely tenants of the title holder —the Suitan —, and the Land Code does not
deal with the rights of such persons. Their rights are regnlated by their con-
tracts with the ttle holder, under the rules laid down in the Mejelle. For this
reason, claims for prior purchase, as between such tenants, cannot be maintained.
Claims against Government 1o hold under Art. 78 by preseription would not be
maintainable, because Gnvernment holds as lsndlord and not as the grantor of



— 11 —

the title deed. This state of affairs can be changed only when a title deed has
been granted by Government under the law in force (or by special agreement)
for the grant of mrie lands.

NOTE 4. (Ar7. 131)

Under provisions ol Art. 3 of the Law of 22 Februam, 1921, the Mussul-
man and non-Mussulman are on an equal footing as regards the transfer of
Mirie and Mevqufeh lands. Disposal of Mirie Lands registered m the name of
minors ie forbidden by the Land Code. However, unavoidable dispositions are
authorized, as in the case of “Chiftliks”, when the animals, buildings etc.. form-
ing an integral part thereol, may be sold, together wilh the land, on proof
that proper care cannot be taken of the property, and that prejudice will be
sustained by the minors.

ARTICLE 132.

Any person who. with the lmperial sanction reclaims land from the sea
hecomes absolute owner of 1l. But if for three years (rom the date of the
lmperial sanction, he does not carry out the reclamation, hc shall lose his
rights, and any other person, with a new Imperial sanction, can by similarly
embanking become the owner of the place. kEvery reclanaton from the sea
made without sanction is the property of the Treasurv aud shall be offered
by the Srate on payment of its value to the person who bas made it. If he
declines to buy it, it shall be put up to auction and adjudged to the highest bidder.




CONCLUSION.-

This lmperial Law shall come into force from the day of its promulgation.
All Imperial decrees, old or recent, hereto before issued with regard to State and
mevqufé land of the takhsisat category which are inconsistent with this Law
are repealed, and fetvas issued by the Sheikhs of Islam based on such decrees
shall be pull and void. This Law shall be the scle enactment which shall
henceforward be ifollowed, by the Department of the Sheikh-ullslam, the Im-
perial Oflices, and by all Tribunals and Councius. The ancient Laws and
Ordinances concerning State ai..d mevkufé Jand shall not be observed in the
Impenal Divan Office, the Defter Khané or elsewhere
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ADDENDUM No. 1.

Apnrrion to Article 20: 41 Jumada, |, 1305 (12 January 1302).

No actions may he brought against immigrant settlers after two years
without showing “excuse” in respect of the pnssession of the vacant or mahlnl
lands which they hold from the State by title deed, and which they have cul-
tivated or built over.

17



—_ 124 —

ADDENDUM No. 2,

ARTICLE 59, as originally embodied in the Land Code.
The present article printed 1n the body of the Code was substituted for
the original article in 1284. The original article is as follows :-

The lands of a title holder of either sex who dies without 1ssue and
leaves neither father nor mother to survive hun devolve as follows:

(1) To his full or half brother on the (ather's side, on payment of
badal 1l misl —that 1s to say —for a value assessed by impartial experts, who
are acquainted with the quality ol the land, its area, boundaries, and product-
ivity, and with the locality.

Claims to hold, take, or recover the lands mnust be made within 10 years.

(2) Failing the heirs described above, the land devolves on a full
sister or hal sister on the lather's side, whether she 1s living in the town or
village within whose limils the land les, or elsewhere.

This claim must be made within 3 years.

(3) Faihng the above, the land devolves on the grandchildren through
males m equal shares

This claim must be made within 10 vears

(4) Faling the above the land devolves on the surviving spouse.

This claun must be made within 10 years.

(9) Falng the above the land devolves on the brother or sister
(on the mother’s side) in equal shares

This claim must be made within live years

(6) Failing the above the land devolves on grandchildren of eilher
sex through a daughter in equal shares.
Tius clastm must be made within 5 vears.

(7) Failing the above, if there are accretions of the mulk class on

the land such as buddings or plantations, the land devolves on the heirs entitled
to these accretions.

This claim must be made within 10 years.

The above named relatives can claim by right of Tapou and oo other
relatives can clann by that right.

(8) Failing the relatives detaled above, the land devolves for its
Tapou value on co-owners and Klalits,

This claitn mugt he made within 5 years.

(4) Failmg co-owners or Khalils, the land will be given for its Tapou
value lo those of the village who need and require il.

This claim must be made wilhin one vear. .
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If several persons entitled in the same class claim land by the right of
Tapou, they must share it equally, and if partition is feasible they bhave the
right to have it partitioned amongst them. In this way each will be given a
separate portion.

I, however, the land cannot be partitioned, or H partition would cause
loss, then the land will be given to the person who most urgently needs and
requires it. If claimants are equally needy, and one of them has served as a
soldier in person and has completed his service in the army and has returned
to his home, he will be given the land.

Failing thus lots will be, cast and the land will be given to the person to
whom the lot falls.

When the land has been allotted under the foregoing provisions no further
claim will be entertained on any account.

Note para (5) is confused. The translation required by the general sense
18 as given. The article is merely of antiquirian interest as all clams under it
are long since time barred.

~ne
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THE HEJIRA CALENDER & THE TURKISH FISCAL YEAR.

The Hejira calender commenced on the 16th of July, 622. A.D.

This calender is a lunar one divided into 12 months, the odd months, of
which have 30 days, while the other monthz are of 29 days each. The total
days of the year fluctuate between 354 and 356. The difference of two days
is due to the fact that in the course of 30 Hejira years there are 11 leap years.

The exact length of the lunar month 15 20 days, 12 bours, 44 minutes
and 2 seconds.

The ddlerence between the Chrisban and the Hejira years is from
between 10 to 12 days per aunum. This means that 32 Christian (solar) years
equal 33 Hejira (lunar) years minus G, 7 or 8 days.

The Turkish Fiscal year was commenced on the year 1205 H., (1290 A.D ),
when the Sultan Selim the III instructed the then Minister ol the Exchequer,
Morali Osman, to put the Finances of the Empire on a sound basis. This year
18 a mixture of both the solar and the lunar calendars. The number of the
years is that of the Hejira, while the months are those of the Christian calen-
der. The number of its days is 365 or 366 i, leap year. It commences on the
first day of March, by the Julian Calender.
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‘List showing Hejira. Fiscal, Jewish and Christian years.
beginning from the year, 1255 Hejira.

HEJIRA FISCAL JEWISH CHRISTIAN
(Malieh)

1255 1955 5600 1839
1256 1256 5601 1840
1257 1257 5602 1841
1258 1258 5603 1842
159 1259 5604 1843
1260 1264) 5605 1844
1261 14 —_ do.

1262 1962 5606 1845
1263 1263 5607 1846
1264 1264 5608 1847
1265 1265 5604 1848
1266 1266 5610 1844
1267 1267 5611 1830
1268 1268 5612 1854
1269 1269 5613 1852
1270 1270 5614 1853
121 124 5615 1854
1272 . 1972 5616 1856
1273 1273 5617 1856
1274 1274 9618 1857
1275 1275 5619 1858
1276 1276 5620 1859
1277 1277 5621 1860
1278 1278 5622 184
1279 1279 9623 1862
1280 1280 5624 1B63
1281 1281 5625 1814
1232 1282 5626 1865
1283 1283 527 1866
1284 1284 5628 1867
19285 1286 5629 1868
1986 1286 5630 1869
1287 1987 5631 1870
1288 1287 5632 1871
1289 1288 iR g 1872
1200 1289 5634 1873
12m 1200 - 5635 1874
122 121 5636 1875
1203 1292 5637 1876
1204 1293 5638 1877
12065 1294 56349 1878
1206 1205 5640 1879
1297 1206 5641 1880
1298 1297 5642 1881
1299 1208 5643 1882
1300 1209 5044 1883
1301 1300 5654 1884
1302 1§ 5646 1885
1303 1302 5647 1886
1304 1303 5648 1887
13905 1304 5649 1888
1306 4305 5650 1884
1307 41306 5650 1889
1308 1307 5651 1890
1309 1308 5652 1891
1310 1309 5673 1802

1311 1.110 o654 1803



HEJIRA FISCAL JEWISH C HRISTIAN
(Malieh)
1312 1311 5655 1894
1313 1312 5656 1895
1314 1413 5657 1806
1315 1314 5658 1897
1316 1315 5659 18088
1317 1316 5660 1809
1318 1317 5661 1900
1319 1348 5662 1901
1320 1319 5663 o2
1321 1319 5664 1903
1322 1320 5665 1904
1323 133 5066 1905
1324 1322 50667 1906
1325 1323 5668 1907
1326 1324 bbby 1908
1327 1325 2670 1904
1328 1326 an71 190
1"! ) 1327 5672 imi
1341 1329 o673 112
1332 1330 5674 iM3
1333 131 5075 114
1334 1332 5676 1M5
1335 1333 5677 . 1M6
1336 1334 5678 17
1937 1335 5679 118
1348 1336 680 1M19
13330 1337 o681 1920
1:340 1348 nbr2 1M
1341 1339 H683 1922
1342 1340 H84 1423
1343 1341 o685 1924
1344 1342 5686 1125
1345 1343 obB7 1926
1.346 1344 5688 1097
1347 1345 5689 1428
1348 1346 690 1929
1349 1347 06N 1930
1:350 1348 5642 191
1351 1349 5693 1932
[ 5% 1350 A4 1933
1353 1351 5645 1634
1:64 1352 HA9s 1935
1355 1353 5697 1936
1356 1354 5698 1937
1357 1356 3699 1938
1368 1356 o700 1939
1359 1357 5701 1940
1360 1358 5702 1951
1361 1359 5703 1042
1362 1360 2704 1943

1363 1361 5706 1944-
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- TAPOU LAW.

LAW AB T0 THE GRANTING OF TITLE-DEED For STATE LAND.
8 Jemazi'ul Akhir, 1275—14 December, 1858.

CHAPTER L

Ant. 1.—Inasmuch as the granting of State land in the provinces s en-
trusted to officials of the Treasury, that is Treasurers, Malmudirs, and District
Mudirs, they are considered to be the owners of the land.

AnT. 2.—The directors of agriculture having nothing to do with the sale,
devolution and transfer of such land, will be treated as regards these matters
as ordinary members of the Council with equal rights.

Ant. 3. —Every transferor must produce a certiticate (ilmouhaber) bearing
the seal ol the lmam and the Mukbtar of his village or quarter, showing—
(a) that he is in fact the possessor of Lhe land, (b) the sale price, (¢) the qaza
and village where the land 1s situated, and (d) the boundaries and number of
donums. The transferor and transferee or their duly authorised agents, then
present thewselves to the Council of the locabty, the certificate is presented
and the fee for sale (muajele) 1s deposited. Declaration of the fact of the pro-
posed sale must be made in the presence of the lvcal Mudir or of the fiscal
authorities, according to whether 1t 18 made in a gaza, or in a sanjak, or a
vilayet A title-deed is given us soon as the registration has been made If the
transfer 1s made 1n a qaza lhe title-deed, with a report mentionung the afore-
said [ee 1s sent lo the chiel administrative authority who retans it, and after
having registered it, sends another to ¢he Defter Khané with the ttle<leed
attached to have the transfer written 1n the margin 1f the title deed 15 a new
one, or to have it deposited there and a new one 1ssued if it is an old one.
In case ol a transfer taking place in a chief town ol a sanjak a report s forth-
with drawn up and sent to the Defter khané When the transleror has not an
old title-deed, note is made of his right of possession 1n the report lo be made
as inenlioned above.

ARt. 4.—To transfer land in a province to a person resiing at Constan-
tinople a certificate must be obtained from the Council of the Sanjak interested
showing that the transferor has in fact poszession of the land: after which the
transferor and transferee, or their representalives make the declaration required
by law at the Defter Kbhané. If the title-deed i+ a new one the transfer i1s noted
in the margin in agcordance with the preceding Article; if the tle«leed 1s not
a new ope, & new one 1s issued. Whenever a tille-deed 1s issued, a certilicale
will be sent from the Defler Khané to the place concerned so that local regis-
tration may be made.

Aunr. 5.—When the righi of possession devolves by imheritance, the lmam
and the Mukhtar of the village or quarter issue a certificate bearing their seals
showing :—

(1) "That the deceased in fact possessed the lund of which the right of
possession bas devolved,

(2) The approximate value of the land, and

(37 Upon whom the exclusive right to nherit it has devolved in accord-
avce with Articles-54 end 55 of the Land Code.
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The fee to be taken from the heir (succession duty) and the report shail
be sent to the Defter Khané¢ in accordance with Article 3. Then the transfer
will be made.

Ant. 6.—A transferee of land shall pay a fee of five per centum on the
purchase money. In case of a false declaration made with a view to lessen the
fee, the land is valued impartially and the fee 1s taken in accordance with the
valuation. The same procedure is followed with regar] to n transfer of land by
way ol gift.

Addition. 24 Jemazi'ul Akhir, 1202 (14 July, 12\M) If anvone, not bemg
a person employed i Evyal or Land Office, has given notice to Government
and proved that a false declaration has been made as to State or mevqufé land,
moussakafat vakf land or mulk land, which has been sold. the transferor and
the transferee shall each pay half of double the amount of the fee chargeable
in respect of the amount which has not been declared. Half ol this sum shall
be paid mto the Imperial Treasury and the other half shall be given to the
informer.

Articles 7 to 10 prescribe the amount of the fees lo be taken in respect
of varicu~ dealings and transactions. They were afternards amended.

ART. 11.—On tbe certificate of the village or qurter respechively and on
the necessary enquiries being made a report shall be drawn up and they shall
be sent lo the Defter Khané in order that new title-deeds may be rssued—
(1) To occupiers of land without title~-deeds (other than vacant State land
clandestinely occupiedl on payment of all fees such as succession dutv, and
the price of paper; (2) On payment of the price ol paper only: (a) To persons
in possession of land in virtue of old titles 1ssued by sipahis, multezims. and
other similar persons. (£) To persons who are shown by the the official registers
to bave lost their title-deeds.

ARt 12.—The grant of khah and kirach (stony) land to persons intenhng
to break it up in pwrsuance of Article 103 of the Land Code is made gratui-
tously and without fee. A new title-deed is issuer to them on payment of three
piastres for the price of paper, and they are exempted from payment of tithes
lor one vear, or for two vears if the land is stony.

ART 13.— Adminstrative and fiscal authorties must take care as part of
their dutly, that dead land is granted only to persons who intend to break it
up and cultivate it as above mentioned and that no one should seize such jand
in some other way. They must take special care that for land on mountains
(moubaha) and land left and assigned for purposes ol pubhc utility title-deeds
are not granted to anyone, and that they are not occupied by anyone. Ii is
incumbent on them also to cause land lo be cultivated which for want of cul-
tivation has become subject o the right of tapou (mustehiki tapou).

ARrT. 14 —In the printed tile-deeds bearing the Tmperial Cypher at the
top issued to occupiers of land stating their title to occupy it there shall be
slated the Qaza and village where the land is situated, and the boundaries and
pumber of donums, and they shall be sealed with the seal of the Treasury Otlice.

Arr. 15.—Transfer, devolution hy inheritance and other transactions con-
cerning land in a village will be carried out at the chief town of the Qaza to
which the village belongs. Declarations of transfer can also be made at the
chuel towns ol the Sanjak or Vilayet within which the Qaza lies. Nevertheless it
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can only be proceeded with after it is established that the trapsferor owes
nothing to the Treasury in respect of the land to be transferred, and that it
bas not been put under sequestration. The necessary enquiries must be made
as promptly as possible. In conformity with Aticles 16 and 418 of the law the
certificate shall be written in the locality for land concerning which enquiries
and biddings take place at the chief town of the Qaza, as well as for that for
which the biddings take place at Constantinople.

Ant. 16.—If land becomes subject to the right of tapou (mustehiki tapou)
when there are persons entitled to a right of tapou an enquiry shall be held
at the ptace where the land is, throught the local Administrative Council; after
which those baving a right of tapou shall be invited in order by the Council
tu accept the grant, on payment of a sum fixed justly, and not prejudicially to
the Treasury. If the offer is accepted, the grant is made without any bidding,
and a report of all the proceedings is drawn up. But the valuation of the said
Council only suflices in case the extent of the land is under a huudred donums:
if it 1s larger than thal the valuation of the Council uf the Vilavel 1s required
in addition to that of the Council of the Sanjak; and after that the land 1s
granted, aiso witliout being put up to auction. In any case the enquiries and
valuarions shall not serve as a pretext for postponing the issue of the necessary
title-deed; and those whn have a right of fapou according to law shall not Iose
their rights in consequence.

Art. 17.—If those who have a right of tapou renounce i, and do not
accept the grant of the land at the price fized, a report, mentioning the reoun-
ciation by the persons having a right of tapou, shall be drawn up, so that the
land may be put up tv auction as hereinafter mentioned and adyulged to the
highest bidder.

ART. 18 —Land whiclm 1n default of persons having a nght of tapou. or
in case of renunciation of such right, becomes vacant (mahloul) and which m
accordance with Article 77 of the Land Code must be zranted by being put up
tn auction, if it is not more than three hundred donums 1n extent must be
put up lo auction and granted to the highest bidder by the Council of the
Qaza If e land is from three hundred to five bundred donums il mmay be put
up to auction for a secund ume by the Council of ibe Sanjak. But when the
land exceeds five hundred donums a fresh auction must be held by the Ministry
of Finance ufter the auctions held by the Councils of the Qaza and the Sanjak.
The date of the beginmng anti close of the hiddings to the Councils of tbe
Sanjak and the Vilavet, with paruculars of the houndaries and extent of the
land, shall be published in the newspapers of the Vilavet: and in case of Jand
of over five hundred donums in those of Constantinople. Copies of thewe an-
nouncements as well as the dwcument relating to the biddings shall be sent to
the Mimster of Finance befnre being published RBidders in Constantinople shall
arddress themselve- Lo this Ministry. Tapou clerhs shall assist the Councils of
(azas, and officials of the Defter Khané the Councils of Sanjaks and Vilayets
Members of such Councils who wish Lo bid must withdraw from the Council

during the bidding. If the land, being of a certamn value, 15 not s.scepuble ot
parliton ur is appurtenant to a chiftlik the mght of tapuu belungs only to those

who bave the right pointed out in Article 59 of the Land UCoide as belonging
to the.seventh and eighth degrees which hhve become lhe iirst and second
gince the Law of 17 Mubarrem, 1284, that is to sa} to Lthose who inheri: the
mulk trees and buldings and to persons jeintly interested and a~~ociated. If the
inhabitants of the place need the land they shall be treated as having a right
of the last degree and it shall be granted to themn according lo thewr need.

18
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ArT. 19.—The sum required in advance for vacant land as well as all
fees of transfer or succession and the price of paper to be obtained as before,
shall be paid to the Treasury.

ART. 20 —Whoever, not being employed by the State or Evqaf Authorities,
shall inform the Administration of the fact of State cr mevqufé land or mus-
sagafat mevqufé or pure mulk, being vacant and of that fact being concealed,
the Government not having heard of it, shall receive a reward of ten per centum
of the amount for which the land has been adjudged (bedel muajel) after the
transfer of the land to the highest bidder.

ART. 21.—As soon as the transler, devolution or grant of land has been
carried out in accordance with what is stated above, and the payment in advance
and the fees paid, there shall be issued, without delay, to the new possessor
a certficate bearing the seal of the Council authorising him to possess and
cultivate the land until the arrval of the litle-deed.

Anrt 22.—There shall be kept in the cluel town of a Saunjak a special
vegister ot the lands in each Qaza; and of the sales, devolutions by inheritance,
and grants of such lands.

Ant. 23.—All reports as to the issue of title-deeds for possession of land
shall be sent by post in a separate envelope direct to the Defter Khané. Never-
theless 1t is also permitted on the request of the future possessor of the land
to entrust such a report to him to be presented by him to the Defier Khané.

ARt. 24 —All actions for deceit or dxcessive fraud. and all other disputes
of a like nature, concerning State Land. which are judged wn accordance with
the Sacred Law, shall be prosecuted in the presence of financial officials ap-
pointed for the purpose, or their delegates. who represent the owner of the land.

CHAPTER I

CoxcerNING THE RiGHT oF POBSESSORS oF STATE LAND TO
MORTGAGE IT FOR DEBTS.

Ant. 25.—In accordance with the Land Code every possessor of State land
can mortgage it to secure the payment of a debt; but il the debtor dies and
leaves no heir with right to inherit the land the creditor caonot keep the land
in hquidation ol the debt; it becomes by law subject to the right of tapou
(mustebiki tapou). Neverthelecs Le is allowed, in accordance with the Imperial
Ordinance of 7 Rainazan, 1274, in view of the public interest requiring it, to
recover the debt from the purchase money (bedel) of the land. The [ollowing

provisions deal with the conditions which are necessary in order to mortgago
(vefa en feragh) State land.

ART. 26. —When a possessor of State land wishes to borrow money and
morigage his land as security for the debt, the debtor and the creditor or their
representatives must go before the Administrative Council of the Qaza,
Sanjak, or Vilayet accordingly as the land” is within a or n the chief town
of a Sanjak or a Vilayet. They there make a declaration in the presence
ol the financial authorily, as to the extent and boundaries of the .land
to be mortgaged, the amount of the debt and of the legal interest and the
contract of mortgage. Upon that declaration an official document is drawn up
and the title-deed of the land is deposited with the mortgagee, and a note is
made n the register kept for the purpose. In case the debtor wishes to release
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the land by ing off the debt the two contrecting parties must present them-
selves again g:¥1re the competent Council; the document creating the debt and
the title-deed are given up and the registration in the said book is corrected.

Art. 27 —The transfer of land mortgaged as before mentioned cannot be
ellected either by the morlfnﬁor or the mo ee: Provided that when in ac-
cordance with Articl 117 of the Land Code the debtor has nominated as pleni-
potentiary the mortgagee or anuther person to effect the transfer and lﬁay the
debt out of amount realized, in the event of the deblor not paying the debt
within the time agreed upon, the said plenipotenbary puts the murtgaged land
uP to auction through the official for a period of from fifteen days lo a maxmmum
of two months according to extent ot the land and its value. The mortgage
debt shall be paid out ol the price realized. It follows that the nomunation of
a plenipotentiary under the said condition must be clearly mentioned m the
otticial document of mortgage of which mention is made in the preceding Article
and an action relating to such a power is not mantainable 1if it 14 not mentioned
in the official documment.

Anr. 28.—If a debtor, who through the Official, as above mentioned, bas
mortgaged the land he possesses by Utle-deed. dies without paying the debt,
his estate is Lhable for the deb! iu the same way as for all other liabilities. But
if he leaves no property, or il his assets are not enough to meet hs liabilities,
the beirs connot fa.E: possession of the land m questiun without paying what
i~ due m full. The creditor has the right to prevent them Ifrom taking posees-
sion of the land until they dischaige the debt.

Anrt 30.—If a creditor and debtor. contrary to the above mentioned pro-
visions, make a private document on their own responsibility 1t is null and void.
All actions withe regard v a mortgage are within the jurisdiction of the local
Council, wha will determine them, in the presence of the fiscal authorty (mal-
meraour) in accordance with the official document creatng the mortgage and
the remarks in the register before-mentioned.

CONCERNING CRIFTLIKS BELONGING TO ODRPHANS.

Art 31.—When clufliks ordinarily so called. that is (o sav property com-
rising buildings. catile, pairs or osen, vines and other property, and State
and capable of being cultivated attached to it devolve by inberitance on miors,
such chifthhs must be preserved i the same e¢ondition for the minors until
they altain majority ;: provided that they can be let on lease at a rent equal io
21/, per 500 on their estimated value and on condition that existing movable
property or cattle which is destroved or perishes shall be replaced in accordance
with the rule concerning demir bash, that 1s by other things of the same hind.

Ant 32.—When the grexler porlion of the properly in such a chifthk s
mavable property and when the depreciation of the other property of the chifthk,
such as some of the builldings or straw stores, mighl cause eapense which
would be verv small o comparison with the value of the land, the movable
property shall be sold without delay and the land shall be let on lease. no
matter at what rent, and kept in the name of the mmors

ART. 33 —When it is praved in accordance with Sacred Law by experts
that immovable property belonging to a chiftlik such as gardens, vines. mills
and other large buildings are of consiierahle value, and that their destruclon
would cause substautinl loss to orphans the whole shall be put up lo be sold
by public auction. énd permussion shall be miven for (he trapsier ol the land
as :rapurlenant to the properties sold under the document and report (hujjet re
mazbuta) which is received by the Defter Khaué Simularly, if proved as above
mentioned, land which is used appurtienant to a house, the price ol which would
be substantially diminished if separated (from the housc) mav be sold together
with the house

Addition 26 Safer.. 1278. An action abvut a merigase on State or mevijufé
land of the tahsisat category is not maintainable 14 (he absence of a document

proving the morigage.
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REGULATIONS AS TO TITLE-DEEDS (TAPOU SENEDS).
7 Sha’ban, 1276.

PREAMBLE.

The fundamental provisions as to State land have been set out in the Land
Code published in 1274, and in the Tapou Law published in 1275 but furtber
measures having been taken to facilitale, assure, and regularise the sysiem,
certain provisions of those enactments have been modified, and others need
some degree of explanation. Thus Article 21 of the said enactment of 4275
which provided that provisional certificates bearing the seal of the Council
should be given to occupiers of land until the sending of title-deeds by the
Deiter Khané h:as been modified uo that in future there will be given printed
certilicates 1n accordance with special directions; they will be detached from
printed counterfoil registers which bave been sent for this purpose to all parts
ol the Empire. 'ending the publication of an exhaustive enactment which will
complete the enactment in force, the publication of the following instruchons
has been rdeemed necessarm to ineel provisionally the necessities of the moment.

ART. 1.—No ope 1n future for any reason whatever shall be able to possess
State land without having a tille-deed. Those who have not oue will be obliged
to procure one, and those who have old title-deeds, excepting always ttle-deeds
(tapou seneds) hearmg the Imperial Cypher, must exchange them for new ones.
Governors-General (Vahs), Mutessarifs, Qaimagams, Members of Councils and
Fiscal Officials, District Mudirs and Tapou Clerhs having been charged with
the duty of making the necessary enquiries and taking the necessarv precautions
will all be held responsible for any delault or negligence. The most trustworthy
and competent o' the clerks ol the census, or of Lhe Couurts, or of the Distiict
clerks shall be chosen and employed as Tapou Clerk.

AnT. 2.—When anvone deswes o part with his land, he must proceed
i conformity with the provisions prescribed by Article 3 of the Tapou Law. But
as, I1n consequence of the new procedure it is not allowed to make a separate
report (mazbata) for une Iransaction, every month printed reports shall be drawn
up in Districts and in the capitals of Sanjaks as explained in the above men-
tioned printed iirection. When a transter or any other transaction 13 effected
the lists of certificales accnmulating durinh the month shall be sent Irom the
capital of the Sanjak at the end of the month to the Defter Khané. The said
list~ may be sent before the end of the munth If necessary but it 1s forbidden
to detain them in the place where they originate for more than a month.

AKr 3.—As a consequence ol the new procedure the writing of notes In
the margms of title-deeds is abandoned. For each transaction a new title-deed
shall be given, and there shall be charged for each document a fee of three
piastres for cost of the paper, and one piastre for cost of wriling for the benefit
of the local clerk There shall be no charge except these fees

ART. 4.—If an occupier of land dies leaving no heirs entitled 1o succeed,
and if 1t 18 found that some one has taken possession of tbe land which has
become suhject to the right of tapou (mustehiki tapou) secretly, in such case
In accordance with .\rticle 77 ol the Land Code if the possessor has a right of
tapou the Jand will be ygranted to him on pavment of its equivalent veiue at
the time the discovery is wade 1o case of his refusal o teke it or if the oc-
cupier has no right of tapou, the land shall be put up to auction and granted
to the highest bidder But in consequence of this new system, now in force,
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a person baving a nght of tapou who has po legal excuse, such as minonty,
umscundness of mind, imbecility, or absence from the country, is bound to
present himself to the Local Counncil within a period of six months, from the
date of the arrival in country of the counterfoil registers, mentioned above, 1o
demand a certificate in order (o get a new title-deed for the land which he
possesses secretly. If this formality has been omitted and the irregularity is
subsequently discovered, the land will be put up for sale and offered lo him
to buy at the price it reaches at public auction. If he pays this price the land
will be granted to him; il not it shall be adjudged to the highest bidder The
Official sball always get from the occupier a document establishing his refusal
to have the said Jand. The local authorities shall be obliged to explain these
provisions fully to interested persons.

ARt. D.—khali and kirach (stony) land far from inhabited places will be
granted gratuilously in accordance with Article 12 of the Tapou Law, in order
to be broken up; there shall only be payable a fee of three piastres for paper;
in accordance with the new system, one pistre shall be paid in addition for
the local clerk. Land which has been tilled, but which subsequently remained
uncultivated, in defaull of an owner, shall nol come under this epactment, it
shall be granted on sale. In accordance with Article 103 of the Land Code, in
order to be able to break up land and make it fit for cultivation, the previously
oblained perimssion of the State is necessary. Occupiers of land who afier the
publication of 1his Law shall break up land without obtaining the leave of the
Official will have to pay the eyuivalent value ol the land at the time when they
occupied and cullivated it, and if the possessor does not present himselt within
the period of six months, as mentioned in the precedmg Arlicle, unless there
is a legal excuse, and pay the equivalent value as above mentioned, then he

will have to pay the equwalent value at that ume and the land will be
granted io hin

Art. 6 —The equivalent value that shall be received for land granted to
a person having a right of tapou 1s not the price that it would realize if put
up to auction nor the price that anyone mught offer. but in accordance with
its actual value, fixed by impartial experis on the basis and according to the
ratio ol other similar land: therefore it is illegal to put up to auction land over
which there is a right of tapou, and if for cash or for any other moine the
experts fix the price at higher or lower than the real value, as the price (equi-
valent value) of the land belongs legally to the Treasurv, they shall be pumsh-
able with the penalties fixed by the l'enal Code Civil and fiscal officials will
be specially responsible for thhs The same formalities will be strictly complied
with when valuing land lor the payment of the ordinam fee (khar) mutal)

ART. 7.—On the 158ue of tille-deeds 1n accordance with the law for land
on which there are chittlik buildings, vineyards, gardens and such like a fee
of tive per centum on the value of the land will be charged In making the
estitnate no account shall be taken of the buildings. vines, and trees which are
thereon ; the land shall be valued as a mere field and it is on this valuaton
that the fee of five per centun shall be taken and not on the actual value In
the case of woodland on which the trees grow naturally the fee of five per
centum will be taken on the total value of the trees and land

ART. B.—Persons who, in accordance with Article 78 of the Land Code,
have a right by prescription having acquired possession by devolution by in-
heritance, sale by the previous possessor, or grant by competent persons and
having had undisputed possession for ten years, but who do not possess a title-
deed shall be given a new title-deed on paying a fee of five per centumn. They
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will be bound also to conform with the above mentioned provigsions within a-
period of six months; after the expiration of that period, in default of a legal
excuse those who bave not a title-deed will pay a double fee.

Art. 9.—Article 11 of the Tapou Law provides that holders of title~-deeds,
issued by sipahis, revenue farmers (mulfezéms) and other simiar persons, will
have issued to them new title-deeds, paying a fee of three piastres for price
of paper, provided that the old title-deeds are trustworthy so as to be able to
serve as prool; that is to say the seal which these documents bear must be
recognized and known mn the place. Title-derds which bear no seal and those
of which the seal is not recognized shall not be considered valid, and occupiers
of land by virtue of such title-deeds shall be treated in the same way as those
who have none; they shall receive new utle-deeds, if a right by prescription
is proved, on paying five per centum, the price of Lhe paper and clerk’s fee.
But if a nght by prescription is nol proved they will be subject to the pro-
visions contained in Article 4 with regard lo land possessed secretly. Holders
of old valid title-deeds as above mentlioned must present them within a period
of six months to be exchanged for new ones; after the expiration of that time,
in defaunlt of a legal excuse, they will pay the ordinary fee of five per centum.

ART. 10.—As provided in Article 11 of the Tapou Law, persons who can
prove by official entries that they have lost ther title-deeds, can obtain new
ones, paying only three piastres for the price of paper This provision applies
to title-deeds issued by the Defter Khané bearing the imperial Cypher, when
lost. As to persons who claim to have lost title-deeds issued pnor to the year
1263 by sipahis, revenue farmers, collectors of taxes (muhassils) and such like
they will pay the ordinary fee of five per centumn. Persons who prove by official
entries the loss of title-deeds bearing the Imperial Cypher must, within a period
of six months, obtain new ones. If they fail to comply with thiz formality
without a legal excuse, they will be subject in every case tio the fee of five
per centum. In case holders of vld title-deeds bearing the Imperial Cypher
wish to exchange them for pew ones, they will pay a fee of three piastres for
for the cost of the paper, and one piastre for the clerk, and their lists (dzedveller)
will be sent, in accordance with the new procedure, to the Delter Khané. This
exchange of title-deeds is entirely optional.

ART. 14.—If a person wishes to transfer to a third person a share of land
possessed in common which bas not been partitioned, it must lirst be offered
lo the co-possessor and if he declines to take it a declaration in writing must
be taken fsom him

This circumstance must be noled in the transfer columnn of the Schedule
of Certificates. In case of partition of land possessed in common mention must
be made in the transfer column of the same Schedule that the partition has
been made in accordance with the law, in conformity with Aruecle 45 of the
Land Code, which provides for partitisn being made equutably, and the title-
deeds in their hands shall be changed.

ART. 12.—When a portion of a piece of land possessed by one or several
btle-deeds 1s divided off and sold separatly a certificate will pe sent to the pur-
chaser as in the case of ordinary sales and all the formalities will be complied
with. If in consequence of this separation, the boundaries of fields or the number
of donums mentioned in the title-deeds are altered the title-deeds shall be changed.

ART. 13.—In case of sale of land which bhas not been transferred in a
legal manner to a person to whom it belongs by right of inheritance, there
shall be taken from the vendor, as mentioned in Article 10 of the Tapou Law,
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a fee of five per centum as succession duty; there shall also be taken from
the purchaser a like fee as transfer fee, but it is forbidden to exact a double
fee for the transfer on the pretext that the father of the present vendor of the
land inherited it from his father If land which has not been transferred in
accordance with the law to the beir is granted gratuitously, the successsn fee
payable by the transferor and the transfer fee payable by the transferee shall
be fixed in accordance with the estimated value of the land.

ART. 14.—In accordance with the system now in force a person who wishes
to sell his land, who already has a certificate detached from the counterfoil
register, must previously deposit, before the arrival of the official title-deed
issued by the Defter Khaneé, the amount of the transfer fee in accordance with
the rule. After compliance with this formalty the official will issue a certificate
to the transferee and the certificate which 1s in the hands of the transferor
shall be sent attached to the Second' Schedule of the new certficate to the
Defter Khané in accordance with system, and in the column of reasons lor
issue it shall be written as follows.— “The Defter Khan¢ not having vet sent
the official document, the old certilicate relating to this title 18 attached hereto™.
If tbe De'ter Khané draws up and sends the official title-deed to its destination,
issued on the basis ol the old certificate before receiving the Schedule of the
new certificate, in such case the title-deed must be retained at the place to
which it bas been zent, and when the title-deed to be drawn up on the basis
of the new Schedule is received il shall be given to the transferee. and the
relained title-deed will be sent with the transieree’s certilicate to the Defter
Khané. The same steps will be taken in case the holder ot a provisional cer-
tificate dies before the amival of the title-deed.

ART 15.—The transfer, devolution by inheritance and other malters con-
cerning land in anv village can only be carried out in the chief town of the
Qaza in which the village is situated: it cannot take place in another Qaza nor
in the chief town of the Sanjak. With regard to land in respect of which an
enquiary is made, or which is put up to auction in the chief town of a Sanjak
in accordance with Articles 16 and 18 of the Tapou Law, and also with regard
to land which has to be put up to auction again in the Capital of the Empire,
in the case of such land the formalities required by law must first be comphed
with, and then the certificates must be drawn up. as stated above. at the
place itself.

ART. 16.—The counterfols of certifirales. as slated in the explanatory law
on title-deeds musl be kept as a record in the capital of every Qaza A sum-
mary book for each Qaza shall be kept at the capital of every Sanjak These
books as well as the counterfoils shall be kept deposited 1n safe places that
they may be consulted when required.

Conclusion. In cases ol doubt arising with regarnl to execuling the new
system applications for explanation can be made to the Defter Khane.

Note (1) To THE Tarou Law oF 1275 anp THE REGULATIONS
to TiTLE-DEEDS OF 1276

These enactments were passed in the two vears following the passage of
the Land Code. They are binding as administrative rules on the persons charged
with the administration of that Code., but do not appear to be intended as
amendments to the Code.

Under a8 more modern system of Jan making they would take the [ormn
of rules passed under the authority of an enabling article in the substantive law.
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LAW EXTENDING THE RIGHT OF INHERITANCE TO
STATE AND MEVQUFE LAND.

17 Mubarrem, 1284.— 21 May, 1867.

His Majesty the Sultan, desiring to [acilitate transactions (i.e. relating to
landed properiy) and to further extent and develop agriculture and commerce
and thereby the wealth and prosperity of the country, has sanctioned the fol-
lowing provisions relating to the transfer of State and mevqufé land, beld by

tapou .—

ARt 1.—The provisions of the Land Code which established the right of
succession with regard to State and mevqufé land possessed by title-deed in
lavour of children of both sexes in equal shares are preserved. In default of
children of either sex (who constitute the First Degree) tbe succession to such
Jand shall devolve on the heirs of subsequent degrees in equal shares without
payment of any price as» follows.—

nd. Grandchildren, that is to say sons and daughters ol children of
both sexes.

3rd. Father and mother.

4th. Brother, and hnlf-brothers by the same father.
5th. Sisters, and half-sisters by the same father.
6th. Half brothers born of the same mother.

Tth. Half sisters born of the same mother.
and, in default of hemrs of all the above degrees,

8th. Surviving spouse.

AnT. 2.—An heir of one of the above-named degrees excludes one of a
subsequent degree; for instance grandsons and granddaughters cannot inherit
State or mevqufé land if there are children (i.c. sons and daughters) so too a
father and mother are excluded by grand-children and so on. Provided always
that the children of deceased sons and daughters take the place of their parents
by right of representation In respect of the share to which their father or
mother would have been entitled in the estate of their grandfather or grand-
mother . A surviving spouse has the mght to a fourth part of the property
which devolves on the heirs of all degrees from the Third to the Seventh in-
clusive, but not of that which devolves on those of the First and Second.

FOREIGNERS.

Ant. 3 —The system of feragh bil refa which 18 commonly made use of
to make immaovable property a security lor debt, and the conditions under
which immovable property, which 1s pot mortgaged, can be made liable for the
payment of the debts of the debtor (possessor) as also the procedure to be
followed for this purpose, both in the liletime of the debtor (possessor) and
after his death, will be determined by special enactments.

ARrT. 4.—The rules applicable to State and mevqufé land shall be applied
in their entirety to land and chiftlike which are held by virtue of an Imperial
Mulknamé. But the annual rent paid by such farms and chiftliks shall continue
to be paid as before in accordance with the special rules applicable to them.
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Ant. 5.—The provisions eontained in the Land Code with regard to the
possession of buildings and trees on State and mevquié land shall remain in full
force as before.

Art. 6.—This Law shall come into force from the day of its publication.
The Land Code and the Tapou Law shall be amended in accordance with the
provisions hereinbefore contained and they shall he published and proclaimed
(i.e. as amended).

Addition. 29 Rebi'ul Akhir, 1289. When a spouse dies after a revocable
divorce but before the expiration of the legal delay (iddet, 130 days) or after
the celebration of the marriege but before its consummation, the survivor has
a right of inbheritance over the land if such right is duly proved according to
the Sheria Law and when a man divorces his wile irrevocably being in a state
of mortal illness and dies before the expiration of the legal delay the wife shall
bave a right of inheritance if such right is duly proved according to the
Sheria Law.

19
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LAW GIVING FOREIGNERS THE RIGHT TO POSSESS IMMOVABLE
PROPERTY IN THE OTTOMAN EMPIRE.

7 Saler, 1284.

In order to secure the extension of wealth and property in the Ottoman
Empire and to remove the difficulties, abuses, and doubts of all kinds which
arise by reason of foreign subjects becoming possessors of property (emlak),
and to place this important matter under a firm Law, and to complele financial
and civil security this Law has been enacted by an lmperial Iradé as follows :—

ART. 1.—Foreign subjects are allowed, with the same title as Ottoman
subjects and without any other condition, to enjoy the right to possess immov-
able property, urhan or rural, anywhere within the Empire, except the province
of the Hedjaz, on submitting to the laws and regulations which govern Ottoman
subjects themselves, as is hereinafter enacted.

This provision does not apply to Ottoman subjects by birth who have
changed their nationality, who will be regulated in this matter by a special Law.

ArT. 2.—Foreign subjects, who are possessors of urban or rural immov-
able property in accordance with Article 1, are consequently in the same position
as Ottoman subjects in all that concerns their real estate. This assimilation has
the effect in law —

(1.) OI obliging them to conform to all laws and police and municipal
regulations which now govern, or shall govern in the future, the possession,
succession, alienation and charging of landed property:

(ii.) Of rendering them liable to all charges and dues of whatever form
and under whatever designation they may be, which owners of immovable pro-
perty, rural or urban, who are Ottoman subjects are now liable to pay or shall
in future be liable to pay;

(iit) Of rendering them directly subject to the jurisdiction of the Ottoman
ibunals in all questions relating to landed property, and in all real actions,
hether as plaintiffs or defendants, even when both parties are Ottoman subjects,
ithout being able in this matter to avail lhemselves of their nationality: but

subject to any privileges attached lo their person and movable property in ac-
cordance with treaties. Such cases shall be heard in accordance with the rights,
‘conditions and procedure concerning owners of immovable preperty who are
Ottoman subjects.

ARrt. 3.—In the case of the bankruptcy of a possessor of immovable pro-
perty who is a foreign subject, the syndics of the bankruptcy must apply to
the Ottoman Government and tribunals for the sale of immovable property
possessed by the bankrupt, which by its nature and according to law is liable
for the debts of the possessor. It will be the same when a foreigner has
obtained a judgment in a consular court in a matier not conmected with im-
movable property against another foreigner who is the possessor of immovable
property of his debtor, he shall apply to the Ottoman Governmentand tribunals
in order to obtain the sale of such of the immovable property as is liable for
the debis of the possessor, and this judgment can only be executed by such
authorities and tribupals aflter it has been established that the immovabla
property the sale of which is sought really belongs to the class of that wlnoh
can be sold by law for payment of debts.
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Amt. 4 —A foreign subject has the right to dispose, by gift or by will, of
such of his immovable property the disposition of which in this way is allowed
by law. As to immovable property which he has not disposed of, or which the
law does not allow him to dispose of by gift or by will, the succession to it
ghall be regulated in accordance with Ottoman Law.

ARt 5.—All foreign subjects shall enjoy the advantage of this Law as
soon as the Power on which they are dependent shall have adhered to the
arrangements proposed by the Ottomman Government concerning the purchase
of immovable property.



LAW AS TO FORCED SALE, AFTER THE DEATH OF THE DEBTOR
OF MORTGAGED STATE AND MEVQUFE LAND, AND
MOUSSAQAFAT, AND MOUSTEGHILAT PROPERTY.

23 Ramazan, 1286.—26 December, 186D.

As promised in Article 3 of the Law extending the right of inheritance
to land, which amends Article 23 of the Tapou Law, and in Article 5 of the
Law relating to the extension of inheritance of moussagafat and mousteghiist
vekfs, this enactment points out the procedure to be followed both during e
lifetime and after the death of the debtor so that his debts may be paid after
his death out of the proceeds of sale of his mortgaged land, or out of his mous-
saqafat and mousteghilat properties with extension of inheritance.

AnT. 1.—In order to mortgage State or mevqoflé land possessed by litle-
deed to a creditor the provisions of Article 26 of the Tapou Law must be
complied with,

Anrr. 2.—If a mortgagor baving morgaged his State or mevqufé land to
his creditor through the Official dies before paying the debt it shall be paid
like other debts out of the estate he leaves. Bdt if be leaves nothing or insui-
ficient estate, part of that land sufficient to discbarge the debt shall be sold by
auction, for the equivalent value (bedl-i-misl) and the debt shall be discharged
from the purchase money, The land shall be put up te auctien whether the

deceased left heirs with right of snccession to the land or persons baving a
right of tapou over it or not.

ARrt. 3.—The provisions of Article 2 shall apply also to moussaqafat and
mousteghilat vakfs the right of succession to which bas been extended by the
Law of 13 Safer, 1284, and the annual renl (ijare muejele) whereol has been
increased to egir misl.

Art. 4.—If the sum realised by morigaged fland and moussagafat and
mousteghilat vakfs is not enough to pay the debt of the deceased debtor the
creditor cannot have recourse to the other lands and moussagafat and mous-
teghilat vakfs of the deceased which he did not mortgage.

ART. D.—These provisions being an addition to the Laws of 17 Muharrem,
1284 and 13 Safer, 1284, shall come into force from the date of their publication.

Art. 6.—The State and mevqufé land as well as idjaretein (double rent)
moussaqafat and mousteghilat vakfs of persons who die leaving debts, whether
personal or as guarantors, due to the State can be sold for payment of such

debts in case their movable and jmmovable mulk property is insufficient to
the debt to the State. P pay

ART. 7.—Vacant land (mahloul) shall be excepted from the operation of
Article 6. lmmovable property mortgaged to a third person only be sold
on condition that the amount of the debt for which property has been
mortgaged is deducted from the sum realised by the sale for the benefit of the
mortgage creditor. If the heir who inherits moussaqafat and mousteghilat vakfs
has no other house sufficient for his living in, a dwelling place cannot be sold,
and if the deceased debtor bed no other means of livelihood than husbandry,
a piece of land sufficient for the maintenance of the deceased’s family shall be
left to his beirs, and the extent of the land to be thus left shall be fixed throngh
the Court (Mglis) before whom the case is brought.
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SALE OF IMMOVABLE PROPERTY FOR PAYMENT OF DEBTS.
15 Sheval, 1288.—28 December, 1874.

ARrT. 1.—Moussagafat and mousteghilat vakfs at double rent as well as
State land shall be sold, without the consent of the debtor, like pure mulk
property, for payment of a judgment debt, put a house suitable for the con-
dition of the debtor is not sold fer his debt, and is left, and in case the debtor
is a farmer some land sufficient for his maintenance, unless it is pledged and
subject to vekinlet--devrsé, also is not sold, but is left and the extent of the
land to be thus left shall be fixed by the Court {mahkemé) before which the
case was tried.

ART. 2 —If a debtor proves that, wiith the net income of his immovabile
property, he can discharge his debt within three years, paying also legal in-
terest and costs, and if he assigns the proceeds of the said income to his cre-
ditor, the property shall not be sald.

Art. 3.—If a judgment debt has been assigned to a third person who
accepts it and gives notice thereof to the debtor he can claim the sale of the
debtor’s immovable property in the same way as the original creditor.

Art. 4. —The immovable property of a debtor eaonot be sold under a
judgment given in absence before the period for taking objection has expired

Ant. 5.—A credilor shall draw up a notice claiming the sum due to him
and stating that in case of pon-payment, he will apply that the immovable
property of hiz debtor may be up for sale; he must send the notice to twe
debtor personally or to his residence together with a copy of the judgment.

Anr. 6.—The sale of the immovable property of a debtor cannot be de-
manded before the expiration of thirly-one days from the sending of the abewe
mentioned notice. If ninety-one days pass after the serving of the said notice
a second notice must be sent, and a further thirty-one days must elapse.

ART. 7.—~The formalilies prescribed by Articles 5 aand 6 baving been
complied with the executive authority will send a special official to take over
the immovable property. A document shall be drawn up in duplicate which
shall contsin a concise statement of the judgment of the Court, the date of the
judgment, the cause of sending and the functions of the Official. and the nature
of the immovable property, its situation and boundaries. 1l the immovable pro-
perty to be sold is a khan, house, shop or such like, the name of the city or
town, gaza and quarter where it is situated must be inserted, as well as the
name of the street, the number of the door and the nature of the adjoining
immovable property (agar). In the case of land there shall be inserted the name
of the qaza and village and the situation of the property and also the appro-
ximate number of donums, and il there are buildings and trees on it their
number and kind, the name of the Court issuing the judgment and the plaintifi’s
name and residence.

ARt. 8.—The suction shall be announced by special notice in the news-

rs, twenty-one days beforeband. Notices shall also be posted in the mast
g:ge places in the t?own where the auction is to take place.

ARrt. 9.—The auction shall last fer sixty-one days; at the expiration of
that period the property shall be adjudged to the highest bidder, and the ad-
judication shall be provisienally noted by the executive authority on the document
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of adjudication. If within thirty-one days from the above named date a higher
bidder comes forward with an advance of at least five per centum the bidding
is reopened. The property shall be adjudged to the last highest bidder on
payment of the price reached in the biddings and the other expenses. The
proper office shall then issue the title-deeds for the property to the said bidder.

ARt. 10.—If the bidder to whom the property bas been adjudged refuses
to take it, the bidding shall be re-opened and any loss resulting as well as the
expenses of the business shall be made good by him.

ART. 11.—The officials charged with the duty of putting immovable pro-
perty up to auction and the members and officials of the tribunal who have
ordered the sale cannot take part in the bidding. In case of breach of this
provision they will be liable to the penalties laid down by the Law.

ART. 12.—Whoever interferes with the free course of a sale by auction
shall be punished in accordance with Articl 218 of the Penal Code.

ARrt. 13.—If anyone comes forward and claims proprietary rights over
immovable property put up to auction he must begin his action before the final
adjudication of the property; and if bis claim fails any loss or damage caused
by the auction having been postponed or otherwise shall be entirely made good
by him. His right to bring an action after adjudication is not lost if he proves
that he was prevented by a lawful excuse from coming and making his claim
before the last adjudication. '

ART. 14.—If a creditor does not ask for the sale of his debtor’s immov-
able property within the prescribed period another ereditor has the right to du
so under the provisions of this Law.

ART. 15.—If part of the immovahle property of a debtor is sufficient to
pay his debt, if be be present, there shall be sold the part that he wishes, and
if he be absent that of which the sale is most beneficial to the debtor.

[An sppendix to this Article provides that debts ineurred prior to the date
of publication of this Law shall be subject to the old Laws in force at the time
the debt was incurred].
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LAW AS TO TITLE-DEEDS FOR PURE MULK TO BE
ISSUED BY THE DEFTER KHANE.

28 Rejeb, 1291.—10 September, 1874.

This Law regulates the issue of title-deeds for pure mulk properties
situated in cities, towns villages, and nabiehs of the Empire that is to say houses,
of which the ground and the buildings and trees thereon are mulk, shops,
vineyards, and gardens, and other immavable properly and buildings, vines and
trees situated on moukata'ali mevqufé and State land subject to bedel-i-ushr.

INTRODUCTION.

Art 1.—New utle-deeds with the Imperial Cypher at the head will be
1ssued for all mulk property in cilies, towns, villages and nahiehs, and hence-
fortb possession of mulk property without a title-deed is forbidden.

ART. 2 — These new utle-deeds will be of two kinds: (1) For pure mulk,
and (2) For moukata’a land with mulk trees and buildings thereon.

Art. 3.—The officials of the Defter Khapé are charged with the duty of
carrying out this procedure with regard to mulk properties. In each Sanjak
there will be a special clerk under the ufficial of the Defter Khané for mulk
property business and in each Qaza a Mulk Property Clerk will be associated
with the Tapou Clerk as representative of the said official, and they will have
such assistants as shall be necessary.

ART. 4 —A special office in the Defter Khané will be set apart ns the
headquarters of the records of transactions relating to mulk property.

CHAPTER |

A8 10 tBE IesvE oF NEw TrrLe-Deeps ForR MULE Prorerty.

Arr. 5.—Starting from the chief city the Clerk of Mulk Properties will
travel round the cilies and towns and then the villages and nahiehs of each
Qaza and will make an inspection (yoklama) of mulk properties. He will take
as a basis of the yoklama the Registration Book of the places in which the
registration has been completed. In this way accompanied by a member of the
Administrative Council (Mejlis Idaré) of the Sanjak or of the Qaza, who is an
expert in such matters, and in the presence of the registration official, of the
Imam, and of the Mukhtars and Council of Elders of the Quarter, he will
registér the mulk properties and will make up the Yoklama Book in accordance
with the specimen. He will examine the hujjets and other title-deeds produced

by the owners. He will enquire whether the ession of those have no hujjets
or title-deeds is based on a legal ground, ancl this shall be noted in the column

for remarks. The bujiets and other title-deeds shall be stamped showing that
the yoklame has been carried out and that new title-deeds bave been issued.
It has been decided that the yoklama in villages and nahiehs shall npt pe
proceeded with until that of the properties in cities and townshasbeenmme,
and completed. :

Ant. 8.—[Relates t0 approval of the yoklamas by Administrative Councils].
ART. 7.—{Deals with issuing provisional certificates].
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ARt. 8.—{Provides for there being different registers for pure mulk pro-
perties, for moukata'ali properties, and for the sending of copies of Yoklama
Books to the chief city of the Sanjak with a report, and fees, and for the send-
ing of a summary, with fees, 10 the Defter Khané].

Art. 9.—Tile-deeds besring the Imperial Cypher prepared on the basis
of the registers tu be received will be sent by the Defter Khané to its officials
who will hand them over to the owners on return ol the provisional certificates.

ART. 10.—Besides a fee for paper of three piastres, and clerk’s fee of one
piastre, in inspection (yoklama) fee will be levied once in the following propor-
tions: for property of the value of from 5,000 to 6,000 piasires a fee of five
piastres which will be increased by five piasires for each 10,000 above, up to
fifty piastres for 100,000 pastres, and above thal 100 piastres. Below 5,000
piastres nothing will be charged for paper fee and clerk's fee.

CHAPTER Il

IPROCEDURE ON SaALE AND PurcHASE, MORTGAGE SucckssioN, Gt anp DEvise.

Art. 11.—To alienate mulk property the vendor must obtain a certificate
(ilmou haber) of the Imam and of the Mukhtar of his Quarter, certifying that
be is alive and that the property belongs to m, and, aftet having obtained a
qochan from the registration official, if there is one, he goes to the Admn-
mistrative Council of the place where the property is and a declaration will be
made there by the vendor and purchaser, or their lawful agents, that the sale
18 legal, real and irrevocable in the presence of the Naib and the Clerk of the
Defier Kbamé or of the Tapou Clark; and on the offer and acceptance by the
parties the document will be registered in the proper book, and approved and
sealed by the Council.

If the entirety or part of the price fis to be paid alterwards the Council
will cause the debt to be secured by a bond and this bond (deyn sened) will
also be certified and sealed by them.

ART. 12.—The purchaser shall day for the benefit of the Treasury a pro-
portional fee of temn piastres for every 1,000 according to the price of the
property sold, three piastres for paper, and one piastre clerk's fee. A printed
provisional certificate will be drawn up in aceordance with the specimen form
showing the sale, and delivered to the purchaser after bemng sealed in accord-
ance with Article 7. In a case where the mulk property being sold has a wew
title-deed only the paper fee and the clerk’s fee shall be taken for this pro-
visional certificate; otherwise the special fees set out in Articlé 10 shall also
be taken.

ART. 13.—On the death of the owner of mulk property the Local Admi-
nistrative Council shall be obliged to proceed in accordance “with the Register
of Successions (defler kassam) or, if there is 0ot one, to act in accordance with
the official report (mazbata) signed and sealed by the Sheria suthorities based

:'.'+ om. the certificate of the Imam and Mukhars of the Quarter showing the number

.tl;ehem After the matter has been registered in its special register to be

. kept in accordance with Article 11 and sfter has been approved by being sealed

" at’ thd ‘foot of the page succession duty of five piastres per 1,000, paper fee of
three piastres and clerk’s fee ofmepmm will be taken hytheTmnu'er
and provisional certificates will be givea to the bheirs.



— 147 —

AnT. 14.—The sale fees and succession duty will be calculated on the
total value of the pure mulk properties only, but only on the value of the mulk
trees and buildings if the property is subject to a fixed rent (moukata’ali).

ART. 15.—The mulk property of persons who die without leaving heirs
and intestate shall be sold by auction to the highest bidder like vacant State
land (mabloul) and the purchase money paid to the Defter Khané, after being
entered in the Book of Receipts.

ART. 16.—For morigage (terhin) of mulk properly lhe certificate and the
registration counterfoil of the quarter where the property is situated, to be
obtained as in Article 14, and the bond written on paper duly stamped, and
the title-deed of the property shall be taken to the official of the Defter Khané
or 10 the Tapou Clerk amnd the matler will proceed as follows:—A specially
printed document in counterfoil for morigage transactions will be filled up in
the presence of the debtor and the creditor or their duly appointed represen-
tatives, sealed at the foot by the official of the Defter Khané, or the Tapou
Clerk, and detached from the counterfoil and handed to the creditor with the
title-deed and the bond. There shall be taken a mortgage fee of one piastre
per 1,000 on the amount of the debt, three piastres cost of paper and one
piastre clerk’s fee. The same fees shall be taken on redemption and the bond
and the utle-deed shall be returned to the owner. The mortgage and redem-
ption fees shall be paid to the Treasury and sent to the Sanjak with the montly
receipt book to be drawn up where it will be entered in the Summary Book
and sent to the Defter Khané. The prosedure in the case of mortgages by
bei-bil-vefn and bei-bil-istighlal shall be the same as above.

ART. 17.—Transfer of mulk immovable property by way of gift or under
a will cannot be eflected without an ilam of a Sheria Court.

ARt. 18.—Title-deeds given for mulk property in conlormity with the lor-
malities hereinbefore pointed out, being official deeds. shall be recognised and
given effect to by all tribunals and councils.

ART. 19.—Actions based on a pledge or a mortgage assserling that a
transaction was subject to a condition of which no mention is made in the bond
shall not be heard. Thus after a vendor has sold mulk property absolutely and
a bond (sened) of sale has been duly handed to the purchaser, if he brings
an action asserting that he pledged or mortgaged it, or sold it conditionally
such an action is not heard.

Arts. 20 and 21.— As to apportionment of fees.

AnT. 22.—Enquiries and formalities with regard to mulk property and the
drawing up and sending of the books and summanes shall be carried in ac-
cordance with the instructions and explanatory Law regulating State land in
80 far as they are not repugnant to this Law.
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LAW AS TO MOUSSAQAFAT AND MOUSTEGHILAT
VAKFS POSSESSED IN IJARETEIN.

4 Rejeb, 1292.—24 July, 1201.

Art. 1.—The right of succession to all moussagafat and mousteghilat vakfs
possessed in ijaretein devolves 3s follows:—

(i) On children of both sexzes, as in the past, in equal shares if there are
several heirs, or entirely on an only child;

(ii) In default of children of either sex on grandchildren, that is to say
on sons an' daughters of heirs of the lirst degree of either sex, in equal shares
or entirely on an only child;

(iii) On parents.
{iv) On full brothers and sisters, in equal shiares;

(v) On full brothers and sisters by the same father, in equal shares;

(vi) On brothers and sisters by the same mother, in equal shares;
(vii) On a surviving spouse;

A surviving father or mother shall have the mght to the whole portion
devolving on both of them. This provision is equally applcable to brothers
and sisters.

Art. 2 —An hewr belonging to one of the seven degrees above mentioned
excludes heirs of a lower degree. For instance grandchildren cannot inherit if
there are children: parenls are similarly debarred from inheriting if there are
grandchildren: Provided that children of sons and daughters who die during
the lifeime of their parents take the place of such sons and daughters, inherit-
ing by right ol representation the portion of their deceased father or mother
in the inheritance of their grandfather or grandmother. So that the share which
would have devolved upon a deceased child in succession to his father or
mother, supposing he were still living, will devolve in equal shares on his
children of both sexes, or entirely on an only child. A surviving spvuce shall
bave the right to a quarter of the inheritance in moussaqafat and mousteghilat
vak{ property which devolves on the heirs of the four degrees from the suc-
cession of the father and mother to the succession of the brothers and sisters
by the same mother inclusive. In defaull also of brothers and sisters by the
same mother, belonging to the sixth degree of inberitance, moussagafat and
mousteghilat properties devolve eniirely on a surviving spouse. and in default
of the latter they become mabloul.

Art. 3.—The system of feragh kil vefa made use of to secure a debt wil}
continue as in the past. The conditions of this system and the procedure relating
the.reto will be determined by special enactments.

“..ART. 4. —By way of compensation for the loss which vakfs will incur in

-'mnseguence of the extension of the right of inheritance, an annual rent of one

per thousand is imposed on the value of moussnguafo! and mowsteghilal vakf
immovable property in accordance with their value registered in the new

Registration Books, and all other former rents will be abolished. As to mous-
saqafat and mousteghilat vakf properties which are mixed with several vekf
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properhes nll possessed in f#jaretemn, the site of all such properties shall be
subjected to survey and to delimitation; and the proportion of the rent to be
paid to each of the vakfs shall be fixed separatelv upon the basis of the actual
value of the whole propertv as recorded in the Registration Book. In case of
any moussagafat or mousteghilal property being mized with a moukata'a vakf, or
with & pure mulk property, the annual rent of one per thousand shall be im-
posed only on such part of the total estimated value of the properly shown in
the Registration Book as is attributabte to the portion which is possessed in
yaretein,

ART. 5 —Heirs of the first degree will, as before, pay succession duly at
the rate of 15 piastres per 1,000 on moussagafat and mousteghilal property.
Heirs of the second degree will pay succession duty at the rate of 30 per 1,000
and those of the third degree at the rate ol 40 per 1,000. As to heirs of sub-
sequent degrees, they will pay succession duty at the rale of 50 piastres per
1,000. In case of sale the duty to be pmid will remain as heretofore at 30 per
1,000, and that for morigage (feragh bil vefa and istighlal) and redemption at
9 per 1,000.

Ant. 6.—A quarter of the fee received on the transfer of moussagafat and
mousteghilat vakl property to heiwrs of the first degree will be pawd as heretofore
1o the clerk and collector (djabi) of the Vakf. Except in the case of heirs of
the first degree, fees on transler levied on heirs shall be paud to the Imperial
Treasury in order lo be placed inlact to the credit of the vakf.

ARt. 7.—The conditions and procedure above mentioned shall be also
applicable 1n the case ol guddiks possessed in 7jaretein, that is to sav that ac-
cording to the values registered in the Registration Book, both of the guédiks
and of the mulk property to which they are appurtepant, a rent of 1 per 1,000
shall be separatelv imposed.

ArT. 8.—After the annual rent of movssagafat and mousteghilat properties
has been lixed in arcordance with the above mentioned system if any of them
are burnt down or destroyed their sites alone wili be newly estimated, and
only the praportion of the original rent attmbutable to the new value shall be
received and the proportion attributeble lo the building which has been burnt
or the property which has been destroyed shall be deducted.

ARrT. 9.—After the annual rent has been lixed in accordance with the
new system of sites of which the buildings have been burnt down or destroyed,
and of sites which had no buildings thereon, if buildings are erected on them,
their new state shall be estimated by expests and an annual rent of 1 per 1,000
shall be fixed according to the new valuation.

AkT. 10.—For five years from the lixmg of annual rent of moussagafat
and mousteghilat vahl properties in accordance with the new system, no increase
or diminution of the rent, based on the increase or decrease in value of im-
movable property, can be made. Provided that every five years the value of
mowssagafat and mousieghilat vak{ properties shall be enqured into, and the
ren! shall be renewed or altered. '

ArT. 11.—Title-deeds issued under the new system shall hencelorth have
no marginal note. In case of sale, succession, division and partition new ttle-
deeds shall be drawn up and issued. The old ones shall be returned to their
bolders with the note batal (null and void) thereon.
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ART. 12.— Moussaqafat and mousteghilat vak{ properties the sitle of which
is beld under the system of moukata’a (fixed rent) on which there are mulk
buildings or plantations will be subject to the old system. In case of transfer
or devolution of such properties the old moukafa’e will be levied at the
proper rate.

ART. 13.—The law relating to the extention of the right of inheritance
to moussagafal and mousieghilat properties promulgated on the 17th Muharrem,
1284 (21 May, 1867) as well as the Regulation published on the 2nd Zi’l Qa'dé,
1285, annexed to the said Law, as to putting it into execution, are repealed
by the present Law which comes into force from the date of its promulgation.
The ald rents are, and remain, abolished from the end of the month of
February, 1290, and the new rents of 1 per 1,000 shall be levied from the
1st March, 121.
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[ 4

INSTRUCTIONS AS TO THE ISSUING OF TITLE-DEEDS FOR
MEVQUFE LAND BY THE DEFTER KHANE.

6 Rejeb, 1202 —7 August, 1875

ARt. 1.—Title~leeds for moussagafat in villages and tuwns of wiich the
site and buildings are vakf as well as for lbe buildings only of chiftliks whch
are idjoretein vakfs will be issued by the Mouhassebedjiz of Evgef; and title-deeds
for moussaqafal and mousteghiiat attached (o exceptional vakis (mustessna) will
be issued by the mutevellis as heretofore. Exceping the above named proper-
ties title deeds for all places paying a fixed ground rent, for mevqufé land
paying tithe or 2 fizxed ground rent equivalent to tithe, and for vineyards and
gardens the vines and trees whereof are vakf will be issued by the Defter
Khané ; and sales and declarations and sales bv auction, according to the law,
of the mahlouls of such property, and of other vacant land shall be carried
out and heard by the officials of the Defter Kbhané in Saujaks and by Clerks
ol the Tapou Office in Qazas in accordance with lhe formalities followed ab
antiqguo with regard to State land, mevqufé land, and vakf land.

Ani. 2 —[Deals with the duues of Defter Kbhan¢ officials with regard to
inspections (yoklamas).)

AnT. 3.—Possession of mevquié land without a title-deed having been
always illegal and possession by title-deeds other than those issued since the
2th Ramazan, 1281 (9 February, 1280) by the Mimstry of Evqaf and bearing
the Imperial Cypher being equally illegal since ilve above menlioned date; title-
deeds issued by mutevellis and agents before that date, bearing recognised seals,
must be exchanged for title-deeds bearing the Imperial Cypher on payment of
a [ee of four piastres, being the fee lor the paper, and the clerk’s fee. A new
title-deed will be issued to persons who have lost their uitle deeds, after exa-
mination of the registers and on payment of Lhe fee for the paper and the
clerk’s fee.
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LAW CONCERNING LAND.
7 Muharrem, 1293.—22 January, 1291.

ART. 1.—Mussulman and non-Mussulman subjects are on the same footing
as regards the acquisition or transfer of land belouging to land of chiftliks,
pastures or vilages in the Ottoman Empire, whether State or mevqufé land
sold by auction or by individuals. In the case of any State or mevqufé land
which cannot, n accordance with ancient local usage, be transferred to non-
Mussulman subjects of the State, this usage is abohshed and the provisions of
this Law will be equally applied.

Aut. 2. —Equality of treatment shall operate, in accordance with the Law,
with regard to land and mulk immovable property acquired by Mussulman and
non-Mussulman subjects from ope another

ART. 3.—Mussulman and non-Mussulman cultivators residing in certain
chfuiks shall enjoy a preferential right to acquire land sold by auction or
transferred by private persons.
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LAW AS TO TITLE-DEEDS FOR MOUSSAQAFAT AND
MOUSTEGHILAT VAKFS.

9 Rebi'ul Evvel, 1203.—5 April, 1876.

As it is necessary that title-deeds of mousssgafat and mousteghilat vakfs,
both at Constantinople and in the provinces, shall henceforward be issued by
the Defter Khané the following instructions showing the precedure to be fol-
lowed with regard thereto shall have effect.

CHAPTER 1

THANSACTIONS IN THE CAPITAL.

Ant. 1 —The Oftice charged with the issuing of title-deeds of property of
the Mipistry of Evqaf is transferred and annexed to the Ministry of the Defter
Kbané. This Office shall be called the Defter Khaué Administration of Constan-
tinople. as in the provinces, and henceforward all transactions relating to every
kind of land and property situated within the municipal hmits of Constantinaple,
such as transfer, succession, mortgage (dstighlal), redemption of morigsge, and
such like will be carried out in thi= Minisiry in accordance with special
regulations.

ART. 2.—When transactions, relating lu every kind of land and property,
are carried out no marginal notes shall be writlten on old title-deeds, as in the
provinces their owners shall be given provisionat certilicates according to the
enclosed speciinen until the issue of the Imperial (Khagani) title-deeds. and the
old title-deeds stamped with a stamp bearing the words A new title-deed has
been issued” shall be given back to the owner

Arr. 3.—For land and property with regard to which the formahues of
registration have been carried out and provisional certilicates have been issued
the Ministry of the Defter Khané shall cause to be drawn up, in accordance
with the tables presented by the Defter Khané Administration of Constantinople,
a new title-deed which will be delivered to the owner in return for the provi-
sional title-deed. The final title-deed will be drawn up uniformly, and for every
kind of moussnqafal and mousieghilat vak{ property: but the title-deed of pro-
perties which Liave been subjected to an extension of the sight of inheritance
shall bear on the reverse side in printed characters the law as to extension of
inheritance ; and title-deeds issued to foreigners shall have on the reverse side
the provisions of the law as to rights of possession.

ART. 4. —Title-deeds ol maztouta vakl properties shall be issued by the
Ministry of the Defter Khané and shall bear its seal. The title-deeds of mulhaga
vakf properties shall bear the seal of the Ministry and the mutevelli of the vakf
will be called upon to seal it.

Ant. 5.—New special registers shll be opened for each of the thirteen
(municipal) areas of the Capital, and all transactions shall be entered therein.

ArT. 6.—With the exception of land assigned lor the use of the public
which capmot be let or sold, all monssagafas preperty in Constantinople and the
environs which has becorne mahloul, as well as that held at a single rent which
is required 10 be-converted into ¢jarefein, and sites the sale of which is per-
mitted, shall be sold by public auction, in accordance with special regulations,



at the Ministry of Evqal. After final adjudication and payment of the price of
the property sold, the Ministry of Evqaf shall draw up a report, in order to
effect the transfer of the property in question to the purchaser enclosing the
defter. The Defter Khané acting on this report will make the registralion and
will give the purchaser the title-deed of the property 1o return for the delivery
of the certificate of adjudication.

ArT. 7.—The cost of preparing title-deeds for mevqufé land and moussa-
qafat property, 3 piastres for paper and 1 piastre eclerk’s fee, will be paid to
the Defter Khané: Provided that the salaries and expenses of the staff who
issue the litle-deeds, transferred from the Evgal Mimstry to the Defter Khane,
shall be paid by the Deiter Khané Treasury.

ART. B.—All fees levied on transfer of moussaqafal property and mevqufé
land shall be paid to the Treasury uf the Defter Khané. The portion of these
fees payable to the mutevelhs of mulhaqa vakfl properties will be retained to
be paid to them and the remainder shall be sent every week, with a special
account, to the Ministry of Evgafl. The shares in these proceeds of the clerks
(kiatibs) and collectors (djabis) entitled thereto shall be paid at once to them
by the Minisiry of Evgal' in accordance with the procedure relative thereto

Ant. 9.—Title~-deeds for mulk property will be issued, and transactions
relative thereto will be carried out, at Conslantinople and the environs. in the
same way as they are issued and carried out in the provinees by Defter Khané
officials under special regulations.

CHAPTER I

Isste or TiTLE-DEEDS IN "HE PnROVINCES.

ART. 10.—The regisiers ol woussagafal and mousteghelat vakfs in each
district shall be banded over by the Mouhassebejis of Evqaf to the Sanjah
officials of the Defter Khané, as hus been done with regard to the registers of
meviyufé land in the provinces.

ART. 11.—All dealings with moussagafat and mousteghilat vaki property,
that 1s to say, transfer, succession and other transactions shall be carried out
according to special regulations by the officials of the Defter Khané. Provisional
certificates will be issued by the officials to safeguard the owners until the
1ssue of final title-deeds which will be sent by the Defter Khané as in the case
of mevqufé land. Old tile-deeds will pe restored to the owners after having
been stamped, 88 in Constantinople.

ArT. 12.—A schedule of moussagafat and mousteghilat vaki property for
which provisional title-deeds have been issued in consequence of any dealing,
as well as of dealings with mevqufé land, shall be drawn up and sent every
month to the Minisiry of the Defter Khané, in order that final title-deeds may
be drawn up and sent.

ART. 13.—The fee to be paid to the officials of the Defter Khané and the-
portion to be assigned to the mufevellis of local mulbaga vakis shall he deducted
and retained from the amount of the fees taken on each trapsaction relsting
to moussagafat and mosusteghilat vak{ property, and from the mevqufé land fee.
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The balance shall be sent to the local Treasury for the account of the Mouhas-

Sebejis of Evkaf, who shell give receipts, which shall be forwarded every month
with the accounts relative thereto to the Ministry of the Defter Khané.

Ant. 14.- In conformity with Article 13 the ofticials of the Defter Khané
shall pay forthwith one-fourth of the amount received from the fees of mulhage
vakfs 0 the mutevellis or muﬁaﬁ who shall seal the provisional certificates.
The portion set agurl for is or their deputies who are at Constantinople
shall be fi with the secounts relative thereto to the Defter Khané and
they (i.e. the mulevellis or their deputies) will be sent for and their shares will
be paid 1o them and the final htle-deeds will be caused to be sealed by the
Ministry. Title-deeds of vakf properties of which the mufeveliis or their deputies
aré nol certain, or cannot be found, shall be sealed by officials of the Defter
Khané as agents in order that the title-deeds mav not be delayed und the
portion set apart shall be »ent 1o the Ministry of Evkal to be given to the
mulevellis as soon as they appear. Final title-deeds. drawn up at the Defter
Khané in accordance with records received from the provinces, will be sent
to their destination. Title-deeds of mazhouta vakfs as also those of nulbaga vakfs
of which the mulevellis are at Constantinople shall be given to the owners as
they are senl irom the Capital: and titleleeds of mulhaga vakfs of which the
mulevellis are in the provinces, shall be miven to the owners by the officials of
the Defter Khané, after heing sealed by the mniderellis, and in exchiange for the
provisional certificates.

ARrT. 15.—Transactions with regard tu moussagafat preperties in the pro-
vinces heing henceforward within the prerogative of the Deller Khané all salaries
and all expenses of the service will be paid by this Mimstry. Consequently the
fees of three piasives for paper and one piastre clerk’s fee taken in accordance
with the pracice on new ttle-deeds izsued for moussaqafni and mousieghilat
properties shall be prid into the Treasury of the Ministry of the Defler Khané.

Ant. 16 —With the exception of land. transactons with regard to which
have been carried out 1n the provinces o conformity with the Land Code,
movssaqafat and nousleghilat idjareiein property becoming mahiowl and mous-
saqafat of u ~smgle rem (jare iahide) wineh 1s to be converted into idjerelein,
and building sites the sale ol which s allowed, escepting places which. as
stated in Article f are not leased to anyone, and are assigned 1o the public
ab antigno and the sale of which 1s not allowed, such propertie- shall be put
up to auction by the Mouhassebejis of Evgaf as before in accordance with the
proper regulations and usages, and the purchase money (muajele) shall be
received by them and the transfer {+hale) shall be carried out by them, and
provisional certificates sball be issued to the highest hidders. to whom the
transfer shall be carried out by the Defter Khané officials in accordance with
the suction bill and the proper report (maszbats) to be issued by the Adminis-
trative Council.

ARrt. 17.—The muaele idjare lees of udjaretein moussaqafat and mousieghilat
properties in the provinces shall be collected annually by the Moubassebejis
of Evkal as before who are likewise charged with the sale at public anction
and transfer of vacant properties. The officials of the Defter Khané shall send
monthiy to the Moubassebejis of Evkaf a table showing the transfers, successions
and all other transactions and dealings in order that they may;ollect regularly
the annual sdjare fees, take cognizance of properties as to which the rght of
sneoession has been extended, and distinguish between those which have and
which bave not become vacant so as to lacilitate the collection ol rent and
carrect the records kept by the Mouhassebejis

ART. 18.—The Ministry of the Defter Khané shall trom time to time draw
up and circulate the necessary instructions as to departmenta) procedure both
i:hg;lw?hnﬁnople and in the provinces, and as to the duties of Defter Khane

21
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LAW AS TO POSSESSORY TITLES.

INETRUCTIONS AS To PROPERTY DRAWING UP CERTIFICATES TD BE
SENT TO THE EMLAE OFFICE.

10 Rebi'ul Akhir 1203

Art. 1.—Certificates (simou haber) as to transfer, succession, and con-
struction of buildings, to be presented by owners to the Emlak Office at the
Prelecture of the Capital shall be applied for and obtained from the Imam. of
the Quarter where the property lies. In order that Mukhtars may keep them- .
selves acquainted with these matters and make themselves responsible these l
certificates must be sealed by them

ARrt. 2—In the absence ol a Mukhtar, or in case of refusal by a Mukhtar
to sign, a note of the fact shall be made in the margin of the certificate of
whatever kind it may be and sealed again by the Imam.

Art. 3.—Certificates issued lor transfers or successions by the Mukhtars
or by the Patriarchates or by the Grand Rabbinate shall state the pumber of
the mulk properties, the road or street where they are, the number of the
title-deeds, the name, address, and nationality of the owner, and the propor-
tional interest of the co-owners, if there are such.

ART. 4.—The certificates required for transfer of a guédik must state if
the owner 1s living or not, and after such a certificate is issued by the Imam
and Mukhtars of the Quarter where the owner of the certiticate lives, a note
as to his share and as to the value of the guéddik shall be made and sealed on
the certificate by the head of the body (guild) to which the owner belongs or
by the mejlis of the khan, if the guddik is in a khan.

ART. D.- Certificstes as lo transfer, successions, or construction, 1ssued by
Imams or Quarters, which are undated, or with words struck out or with
erasures, are of no validity.

ART. 6.—lbo order thal the fact of mulk property having become mahioul
by the death of the owner without heirs may be noted it is incumbent on
imams and mukhtars to notify the Emlak Office at the Prefecture of the Capital
of the fact by certificate of the Quarter at the same time as the Ministry of
Evcaf is notified.

Art. 7.—The owner will present to the Emlak Office any title-deeds
(kemessouk) that he has, together with the certificate for transfer, mceamon.

or construction.

Art. 8.—If anyone, for any reason whatever, renounces the transfer of
muik property after the issue of a license by the Emlak Office it ia incambent
on Imams and Mukhtars to send back totheEmIakOﬂieethehcememod

by it, within ten days.

Art. 9.—The said cestificates shall be drawn up in conformity with the
form hereto annexed. Application shall be made to the said Office direct for
every certificate which requires to be drawn up differently from these lorms.
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LAW RELATING TO PROPERTIES (EMLAK) AND LAND OF PERSONS
EXCLUDED BY ART. 1 OF THE LAW CONCERNING THE
ACQUISITION OF PROPERTIES BY FOREIGNERS.

25 Rebi'ul Akhir, 1300.

ArT. { —Pevsons who were originally Otioman subjects and changed their
nationality before the promulgation of the law on Ottoman nationality whose
assumption of foreign nationalily the Impemnal Government has recognised and
ratified according to treaty, as also those who changed their nationality after
the promulgation of the above meutioned law, in accordance with its provisions,
shall enjoy all rights conferred by the law of 7 Safer, 1284 which concedes to
foreign subjects the right to possess immovable property. U'rovided always that
it is essential that the State of which they bave assumed the nationahty has
adhered to the protocol annexed to the said Law of 7 Safer, 1284.

Art. 2—Persons who have changed their nationality withoul obtaining
the official permission of the Imperial Government and whose nationality has
been divested (rom them by the Imperial Government are deprived of the
rights of acquisition of and succession lo property in the Ottoman Empire.

ART. 3.—Immovable praperty fagnr) possessed by persons who, in accord-
ance with the preceding Article, are to be deprived of the rights of acquisitiun
and succession will be, like movable property, divided amongst their heirs who
are Ottoman subjects, but in conformity to Articles 440 and 441 of the Land
Code such persons will leave no right of lapou over State or mevqufé land.
State and mevqufé land of which they become possessed belore their change
of nationality does not devolve upon their heirs, but becomes vacant fmahioul).
These provisions are also applicable in their entirety to moussaqafat and mous-
teghilat vakf property held in ijaretein.

ARt. 4.—The Ministries ol Jusrice and of Finanke are charged with the
carrying out of this Law.
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PRELIMINARY NOTE.

For the translations of the lawe numbered (6), (7), (9), and (11) the Judicial
Department iz indebted to the Judicial Department of the Palestine Administration.

A provisional law is a lsw which had not received formal ratification from
the General Assembly at Constantinople. Laws were promulgated and put into
force provisionally before receiving such ratification, and it has in the majority
of cases not been possmble to trace any notice of the fact that they have been
ratified. It is assumed that they have the force of law in the absence of infor-
mation to the counirary.

The orders, circalars and instructions issued by various Ministries and
published in the Dastur or the Jaridat-ul-adliyya appear to have been regarded
a8 binding on the Courts.

The following techmical terms, which apply only to wayf property, have
been allowed to stand untranslated and require some explanation:—

Moussaqgatat.—Wagl land on which buildings exist or which is appropriated
to building purposes.

Mou staghillat. —Wagql land appropriated o cultivabion or tree-planting.

Awgaf madbuta —Wagq( under the direct management of the Waql Department,
and including (a) imperial waqf, of which the Sultan is technicallv mutawalli
and which is actually administered by the Wagf Department on his behalf,
and (b) waqf of which the administration has been taken over by the Waqf
Department on the lapse of the mutawalli-ship provided for by the testator.

Awqaf mulhaqa.—Waq( administered by the mutawalll under the superin-
tendence of the Waqf Department.

Awgqalf mustathna.—Wagl admimistered by a mutawalli who 1s not under
the superintendence of the Waqf Department.

liara wahida.—An ordinary lease of waqf property.

Jjaratayn. —Or double lease. Waqf{ property which had become waste or fallen
into disrepair and of which the income did not suffice for its upkeep might
be leased for a long term a sum practically equivalent to the value of the
propertx being paid down by the lessee, who was further bound to pay
anpually B pominal sum as hire.

The transaction was practically a sale, but withont transfer of title.
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LAW REGULATING THE RESPECTIVE PROVINCES OF THE RELIGIOUS
AND CIVIL COURTS OF 23ap DHI-L-QA'DA 1332—
30rs SEPTEMBER 1330.

Art. 1.—The Civil Conrts exereise jurisdiction in all commercial and
crnminal cases, and in all actions relating to the possession, transfer and partition
of immovable property, or to lending, borrowing end interest, or to questions
of damages, farm leases of concessions and contracts, and of all other matters
(except inhibitions) whereof by virtue of the Mejelle and other laws and regu-
lations they have cognisance.

The province of the Religious Courts is confined to matters outside the
jurisdiction of the Civil Courts, such as property in waqf. nhibitions and the
termination of inhibitions, wills, the nomination end removal of guardians and
trustees and the granting of loans from the estates of orphans and wadf estates.
They shall also hear suits to decide the shares of the heirs to movable and
immovable property in accordance with the laws pertaining thereto and the
Sharia procedure. and suits relating to estates in which letters of administration
must be taken out, together with all other suits concerning rights under the
Sharia law.

In the event of the parties before the Rebgious Court mak:ng a written
ugreement that, in spite of proper jurisdiction, the suit shall be heard by that
Court, no application to hear the suit shall be entertained subsequently by the
Civil Court.

ART. 2.—Actons properly within the province ol the Religious Courts sball
not be heard by the Civil Courts, and in like manner actions properly within
the province of the Civil Courts shall not be heard by the Religious Courts.

ArT. 3. —This Law shall come into force from the date of its publicabon.

ART. 4.—The Department of the Sheikh ul Islam and the Mmnistry of
Justice are charged with the execution of this Law.
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PROYISIONAL LAW RELATING TO THE INHERITANCE
IMMOYABLE PROPERTY.

3rd Rabi’'ul awwal 1331=2/th February, 1324.

Ant. 1.—On the death of a person the mirie and waqf land beld by him
are transferred to a person or persons according to the following degrees. These
are called “ashab hagq al mtigal”.

ART. 2.—The heirs of the first degree are the descendants of the deceased,
t.e., his children and grandchildren The right of succession within this degree
belongs in the first place 1o the children and then to the grandchildren who
are their descendant: and then Lo the children’s grandchildren. Therefore when
a man hes the descendants of his surviving descendants lose their right of
succession, as it is throogh this surviving descendant that they are related to
the deceased. If a descendant dies before the deceased, his descendanis re-
present him and take the share which he would have taken. If all the children
of the deceased die belore him, the sliare of each will pass to his descendamts
who are through him relaled to the deceased. If any of the children of the
deceased have died without descendants the right of succession will be confer-
red upon the other children and their descendants only. The same rules will
be applied where there are several de:cendans Sons and daughters, grandsons
ane granddaughters have equal rights

ARi. 3. —The heirs ol the second degree are the parents ol the Jeceased
and their descendants. If both parents survive, they share equally. If either of
the parents have died his lezcendants represent according to the rules men-
toned in the previous article. If the deceased paient has no descendants. the
surviving parent, father or muther, will alone have the right If both parents
bave predeceased him the shiare u! Lhe father wll pass to his descendants and
that ol the mother to hsi descendants. Il either dies withoul descendants, s
or her share will pass 1o the e~cendants of the other.

ART. 4.—The heirs of the third degree are the grandfathers and grund-
mothers of the deceased and their descendants. 1! all the grandparents on both
sides are alive, they will share equally. If one has predeceased, his descendants
will represent him in accordance with the rules already mentioned. The share
of a grandparent who has no descendants will pass to the grandparent who is
bis or he spouse. If the spouse 18 also dead, this share passes to his or her
descendants. If all the grandparents on one side, whether paternal or maternal,
and their descendants have predeceased then the right of succession passes to
the grandparents on the other side and their descendants. The rules relating
to the first degree of heirs apply to descendants in this article whe succeed to
their pasents or grandparents.

ART. 5.—The descendant, whether of the first, second or third degree,
who acquires a mght of succession though mure than one source, retains them all.

Arr, 6.—If there is a person 1n any ol the degrees mentioned with a prior
right, the others in the later degrees will have no right ol succession; but if
the deceased leaves children or grandchbildren and his father and mother or
either of them are still alive, then a share of one-sixth will be given to the latter.

Arr. 7.—]Jf the deceased 18 survived by his or her spouse, the surviving
spouse will have the right to succeed to a share. If the heirs are of the first
degree this share will be npe-quarter If the heirs are either of the second
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degree or are the grandparents ef the deceased, the share will be a half. If in
accordance with article 4 descendants of a grendparent succed with any of the
grandpasents their share will also taken by the spouse. If there are no heirs
of the first or second degrees or no grandparents surviving the spouse alone
succeeds.

Ant. 8.—The provisions of the foregoing articles apply also io waql mous-
saqafat and moustaghillat, whether let on ijara wahida qadima or ijaralayn or
mousteghilat of Mugata'a gadima.

ART. 9.—Owing to the extension uf the hmits of succession mentioned in
the previous article, if existing rents of waql moussagafat and moustaghillat,
Muqgata'a qaduna, or Mugata'’a badal ushar of wayf lands are less than 84/, per
thousand of their value estimated for land tax they will be increased to that
amoupt. The same ruie will apply to new creations of Mugata'a.

In addition waql moussaqafat and moustaghillat, the lunits of succession
to which bave not yet been extended in accordance with the previous rules,
will pay the fee for extension of inheritunce at the rate of 30 per thousend of
the land tax, which will be paid by sixty annual instalmenis of one-half per
thousand.

ART 10.—When the limits ol succession o waql property have been ex-
tended by condition of the dedicator of the waqf the conditions will be observed
and the rents fised will continue.

Art. 11.—This Law shall come into force from the date of the promulgation.

ART. 12.—The Ministers of Waqf and Finance shall be charged with the
execution of this law
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PROVISIONAL LAW CONCERNING THE RIGHT OF CERTAIN CORPORATE
BODIES TO OWN IMMOVABLE PROPERTY.

2nd Rabi'al awwal 1331—=16th February, 1328.

ART. 1.—The following may own immovable property: (1) the Department
of the State and Municipalities; (2) Societies in accordance with their special
charters; (3) Turkish Commercial, Industrial or Development Companies in
accordance with their charters, contracts and regulations sanctioned by the
Government.

Art. 2 —Ottoman Agricultwal Companies, the shares of which are regis-
tered by name and are held by Ottoman subjects, may own immovable property
in accordance wilh their charters, contracts aud regulations -anctioned by the
Government ; provided that the immovable property is not to be situated within
the boundames of an inhabited village, within the zone ol forlifications or at

the entrance of a nilitary port or in another place to whirh the (iovernment
may take objectiou

If these companies desire to sell their land the inhabitants of the village

and owners of land in the village have the right to purchase in priority to any
other purchaser ou pavment of the assessed value.

Ant. 3.—Charitable Institutions anfd Otfoman Communities iy own un-
movable property provided that it is house property n towns and villages only,
paying taxes and fees. But immovable property formerlv connected with a

Charitable Institubon, whose utle has heen registered in the Tapou Register,
shall be owned as it was owned previously.

PRUVISIONAL ARTICLE

linmovable property i towns and willages which up teo the present has
been ownerd by Charitable Institutron and Ottomen Commumities undes a hor-
rowed name may be currecly regisiered in the names of the said Institutions
and Communities If they apply within six months in accordance with the terms
of the previous articie. This terin ol six months shall commence from Lhe date
of promulgation of this law. After that period no claim made by the said In-
stitutions and Communities will be heard in respect of immovable property in
regard to which no petition has been made Lo Government Registry Office
for rectification within the said period. or in regard to which no action has
been brought before the propes court, iIf an action should become necessasy.

ARt 4.—Dnspositions in the name of the Corporale Bodies described 1n
this law are made by the offer and acceptance of the [ollowing:- In the case
of Government Departments and Municipalities, the pnnillpaj official; n the case
of WmMadbuta. the Ministry of Wagqf, Mudir and Mamur; in the case of
Charitable Institutions and Communities, the presidents; and in the case of
Societies and Commercial Companies, the presidents and managers.

ART 5.—The corporate Bodies shall pay an annual tax on all immovable
property as long as it remmins in their possession. This tax shall be in the case
of mirie and wagf mirie land one piastre per thousand of its estimated value,
and in the case of mulk property a half piastre per thousand. An apnual pay-

ment of ten piastres per thousand shall be paid in respect ot waql property.
Mulk and mirie property owned by the Government Departments are exempt.

Ant. 6.—This law will come into fosce from the date of ils approval by
the Sovereign. ’

Ant, 7. The Ministers of Wagf and Finance are charged with 1ls execution.

T R - -
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PROVISIONAL LAW FOR THE MORTGAGE OF IMMOVABLE PPOPERTY.
1st Rabi'uth Thani 1331=5th February, 1398,

1. lmmovable property whether held as separate property or in common,
and whether mulk, mirie, waqf or moistaghillat and moussaqafat waqf land may
be given as security for a debd by means of a mortgage.

If the value of the land is greater than the debt, the land may be mort-
gaged for other debts in Lhe second, third degree or au: other degree: and
0 this case the mortgages of prior degree will have preference over the

mortgages of later degree.

2. Immovable property may he worigaged for the benefit of the Agricul-
tural Bank or of a waqgf to secure a sum of money advanced from the money
of the waqf as for the benefit of Companies and Banks of Turkish origin,
authorised by the Government to lend money on roofed buildings and on land
intended to be built on in towns, provided thal such Companies and Banks may
not definitely obtain the ownership of the immovable property mortagaged.

3 In the first place a certificale, approred by the Municipality, containing
a statement whether the immovable property which is to be mortgaged bas
been leased or not. and if so for what period it has been leasee, will be pro-
duced Il the period of the lease 18 longer than the period of the mortgage,
when the claim becomes due, or if he does not Lhe mortgagee must agree in
wnting that he will not proceed to execution until the lease expires

4. The deed of mortgage will be drawn un at the Tapou Registry Office
in duplicate and signed or sealed by the parties who must elect a domicile in
that town. After the offer and acceptance have been made n the presence of
the witnesses and have been approved, a copy be delivered to each of the
parties. These formal documents will be considered vahd in all Courts and by
the Administrative Authorities without further proof.

5. Buildings, trees and \ines already erecled or planted. or which may
be erected or planted on immovable properly wortgaged will be considered as
forming part of the property and subject v Lhe mortgage.

6. The mortgagors have the right to use and enjoy immovable pruperty
morigaged and in the same way they bear any loss or injury to the ssme.

7. A mortgagee may assign his right over immovable property mortgaged
to him to a third person through the Registry of Tapou and with the consent
of the mortgagor, but if the document is payable to “order” the consent of the

mortgagor is not necessary.

The mortgagor may sell the immovable property mortgaged with the
mortgagee’s consent to a third person who undertakes to repay the debt. The
rights of the mortgagee over the same remain.

B. Mortgagors may pay their debis secured by [ormal documents, together
with any additions which may have accured, before the date on which they

if provided for in the document, will be paid to the account of the mortgagee
at a bank authorised by the Government under the name of the Tapou Registry,

and after the receipt has been produced to the Tapou Registry the Tapou will
inform the mortgagee of the action taken, and will cancel the mortgage.
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9. If the period for the payment of the debt has passed and the debt is
not paid, or if the debt becomes due under a condition terminating the mort-
gage, on the demand of ibe mortgagee or his heirs, or of any other morigagee
in a later degree. provided that the first mortgagee does not objeci, the immov-
able property mortgaged may be sold by the Tapou Registry Office in which
the morigage 18 registered according to the following articles. Even if the
morgagor has died or if he has no heirs or becomes bankrupt it is not necessary
tv obfain a judgment or decision or to have recourse to the inhentance (i..,
the representative of the debtor) or to tha trustee in bankruptcy.

16. When, n accordance with the preceding artcle, the mortgagee makes
a demand to the Reygistry Office for payment, the Registry Office will notify the
mortgagor in accordance with the Rules of Civil Proceduse that he must pay
the debt within a week I the mortgagee is dead this notification will be made
to his heirs or to their yuardians or at their residence or to his trustee in
bankruptey if he is bankrupt.

If, afler this period, the debt 15 unpasl, the immovable property inortgaged
will be sold by public auction during the next 45 days. After this period has
expired another period of 15 days 1z allowed for the offer of further bids in
advance of 3 per cent al least. It is then =old finally and directly lo the
highest bidder.

If necessary the Execution Officer on the order of the Registry Oftice will
cause the immovable property mortgaged to be vacated and will deliver 1t to
the purchaser

The proceedings ol the auction sale and delivery will not be suspended
by opposition made before the Court by the mortgagor. Nor will they be sus-
pended by claims as to the existence of leases which were not mentioned in
the document referred to in Art. 3.

But an order of the Court that Lhe mortgagee, if a private individual, shall
give personal security, or. If a Company authorised o lend money. shall give
un undertaking in writing, shall be executed at onre.

11. The remainder ol the price cfter deduction of the expenses will be
retuined for the payment of the debts which are mentoned in the formal
documents made in the Registry Office.

On a cleim for payment being made the terms of the contract and the
degree of priority of the morgagee will be consided.

Sums due to morigagees who do not claim payment will be placed to
their credit by the Registry Office in an suthorised bank.

If the price is not sufficient to pay the whole debt the creditor may claim
the balance from the mortgagor.

12. This law shail be applied from the date of its promulgation.
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WAKALA DAWRIYYA. g

1.—Order issued by the Ministry of Tapou under a decigion of the Majlis Wokala
and an Imperial Iradah, dated 48th Dhi1 Hijjah 4306=2nd August, 1305.

If the mortgagee of immovable property by “Wakala Dawriyya” end sale
with a condition of right to re-purchase, holding an authenticated deed, desire
to sell the property according to the law relating thereto, and produce a deed
of “Wakala Dawriyya” executed by the debtor, notice may be served upon the
debtor through the Mamur of the Tapou Department, and if the debtor there-
upon fail to apply to the Court and obtain an order for stay of proceedings, the
property may be soid by the agency of the said Mamur.

Provided that, il epplication have been made to the Court, proceedings
will be stayed pending an order of the Court.

If the “wakil dawri”, baving been appomnted under an authenticated deed,
rejuse to perform the duties which under his “wakala™ he is legally bound to
perform, proceedings shall be in accordance with the decision of the Cougt

11.—Order dated 14th Rabi'vl Awwal 1308=16th October, 1306.

In the case of immovable property mortgaged by “Wakala Dawriyya™ or
sold with a condition of right to re-purchase, transfer may be effected by the
Execution Officer upon receipt of an order from the Tapou olfice without
relerence to or orders from a Court, as though the trensaclion were a lease.

| Note.—For “sale with a condition of right to re-purchase” (v). Mejelle
Articles 118 and 396 (/)]
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PROVISIONAL LAW REGULATING THE RIGHT TO DISPOSE OF
IMMOVABLE PROPERTY.

S5th Jumad-il-Awwal 1331=30th March, 1329.

Ant. 1.—Every kind of disposition of Mirie and mauquf land must be made
only in the Tapou Registry and a formal title-deed shall be delivered for every
disposition. A disposition without receiving a formal title-deed is not allowed.
In places where under the new cadastral law (5th Feb., 1913, New Dustur,
vol. 5, p. 79), the new cadastral gystem has been carried out, the Civil and
Shara’ Courts will not hear any case, nor will the Admimstrative authorities
allow any dealings with regard to lands for which no formal deed is produced.

Thiz prowision also aﬂplies to all mulk land and moustaghillat and mous-
saqafat land of “waqf madbutah™ and waqf mulbaga and waqi mustathna.

Fees relating to the registration of waqf mustathna will be paid to the
waql and every month information will be given to the waql. A copy of the
books of the moussaqafat and mousteghilat wagf shall he delivered to the Tapou

Registry.

Art. 2.—Inall dealings with regard to moussaqalat and moustaghiliat wagyf,
if the mutawalli is not present, the Mudir or Mamur or clerk of the Tapou
Registry shall act for him

ART. 3.—Formal htle-deeds are vahd and executory. The Cavil and Shana
Courts shall give judgment on these deeds and their registration further proof.
A formal title-deed shall not be annuled except by a judgment of a Court based
on lawful reasons provided that errors, which contradict unambiguous entries
and official documents, may be corrected by the Registry office on an order
given by the Administrative Council afler informing the parties interested.

ART. 4.—No action of muwada’a or nam musta'ar will be heard 1 respect
ol mulk land and immovable property owned br virtue of a title-deed.

| Transiator’s Note. —Muwada’a is the fiction by which a person executed a
deed m an illegal form, i.., not before the Registry which deed expressed the
true transaclion between the parties and at the same ume executed a second
deed before the Registry which did not represent the true transaction. The
usual case is a deed of absolute sale on the register representing a deed of
mortgage which is not registered.

Nam musta’ar means registrabon in the name of nominee. The effect of
the provision with regard to pam musta’ar is that no action will be heard in
theGourtamwhmhltlsallegedthntapersonthoughreglstemd as owner is
in faet only a nominee).

With regard to mulk land and unmovable property transferred by muwada
and nam musta’ar io secure a debt or for any other reason or necessity, a
period of two years is allowed during which both parties may by agreement
apply to the Registry office and obtain a new title-deed in correction of the
former, or if any dispute arises may apply to the Courts. The Courts are not
allowed to hear cases brought after this period, unless the party was prevented
by legally valid reasons from filing his suit within the period.

ART. 5.—Whoevar owns by virtue of & formal title-deed mirie or mauquf
Jand may transfer it absolutely or subject to redemption and may lease it and

T T o el
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lend 1t and martgage it as security fer a debt, end ke alone bas the right to
all increase and to the full use of it and to all the crops which gruw naturally
upon it; he is also entitled to cultivate the fields, pastures, and gardens and
cut down the timber or vines on it, and, if there are buildings on it, to destroy
them or pull them down and convert the land on which they are erected into
cultivated land. He may also convert his land into gardens by planting vines
or trees and fruit trees provided that the ownership remains with the State.
He may erect and construct on the land houses or shops or any buildings for
industrial or agricultural wse provided that the buildings do not form a village
or mahalla (quarter). He may set apart a piece of the land as a threshing Hoor.
In all cases in which any alteration is made a new formal title<leed in cor-
rection and in place of the first shall be obtained. The rules for disposal and
transfer in the manner specified above, of vines and trees, plants, anil buildings
together with the fixtures and additions constructed on mirie or waqf land will
be the same as for the land itself. A sum will be fixed as an annual tax un
land if it is used in a manner which does not permit of the utle heing levied.

ART. 6.—The building of a new wvillage or mahalla (yuarter) on all land
owned by virtue of a formal title-deed in subject to the rules of the vilavet
law, and the persons who are to inhabil these villages or muhallas as a com-
munity must be Ottoman subjects

ARnt. 7.—Every person owing land, ol which he has the right t dispose,
may use its soil, may make tiles and bricks and may sell the sand and stone,
subject to the rules contained in the special laws on the subject.

ArT. 8. —Mirie land owned by virtue of a formal title-deed cannot be con-
stituled waqf or left by legacy unless the State con'ers the ahsolute nwnership
by Imperial mulknama according to Sharia Law.

ART. 9.—If a person owning mirie or mauquf Jand by virtue ol a formal
title-deed has erected buildings or planled trees upon it and a thiml person
establish a claim to the land on which these buildings bave been erected or
trees planted, then, if the value of the buildings or of the trees as they stand
is greater than the value of the land, the value of the land will be paid to the
clamant and the land remains in the possession of the person who erected the
buildings or planted the trees; but if the value of the land is greater than that
of the buildings or trees as they stand the latter will be delivered to the claimant
and their value will be paid by the claimant to the owner of the land.

ART. 10.—If a person bas the ownership of mirie or mauquf land, no
other persom is allowed to interfere with it or take possession of it or use it
or take its natural crops, or to pass through it unless he has that right, or to
make upon it a threshing floor or a water chanpel. If he does any of these
things he will be liable for damages. Similarly he shall not plough forests or
pastures and convert then into land for cultivation or take timber or cut down
the trees or graft them. If he dnes any of these things he will be liable for
damage to the value of the trees as they stand to the owner of the land. The
owner of the land may either cut off the grafts and make the grafter pay for
the damage to the trees, or he may keep the grafts and pay their value to

the grafter.

AnT. 11.—If a person erects buildings or plents trees or vimes oa mirie
or mirie waqf land without the consent of the owner may destroy them, or if
their destruction is injurious to the land he may disposu of them and pay therr-
value when destroyed (in value of materials).
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Art. 12.—If one of the co-owners of mirie or mauquf land held in common,
which consist of forests or pernallik and the like, ploughs them and turns them
into land for cultivation without the permission of the other co-owners the latter
will take their shares of the ploughed land without sharing in the expense and
they will also receive their share of the trees cut down or of the value of the
trees as they stood: but if the ploughing was authorised by them they will
share in the expense in accordance with their respective share.

ArT. 13.—If a8 co-owner without the permission of the other co-owners
erects buildings or plants trees or vines on the whole land then on partition
the rules vl Art. 11 will he followedl.

If a co-owner without the permission ol the other co-owners erects huild-
ings or plants trees or vines or giafts trees on part ol the land then on parti-
tion, if the erections or plantations fall into the lot of another co-owner, the
rules of Art. 11 will be lollowed ; but in the case of grafting the co-owner mto
whose lot the grafted trees lall will be indemmitied up to the value of the trees
as thev stoord.

ArTt. 14.—I a person tahes pussession vl mirie or mauygufl Jand and cul-
tivates 1t without the consent ol the owner, the owner may claim its rent lor
the period during which 1t was held by the other, but he shall have no rizht
tu compensatiun for the ilecrease in the value of the land This rule applies (o
Moussaqalat and Moustaghillal Wagl.

Art 15. -The Mamur Tapou represents the State n all achions by or
agunst the Swte mm regard to the ragaha or the disposal of mirie mauqut and
mulk mahlul lands.

The peruxl af prescription 1n cases referring io the raqaba uf these lands
15 J0 years.

It 15 uot necessary that the Mamur Tapou should be present at cases In
regard to immovable land hetween private persons

Axr. 16.—-Mime and mauyul jand und moussagaful and moustaghliat of
waql owned by a person are security for his debts during his life and after
his death, even if it becomes mahlul land. But if the deblor is a cuoltivator that
part of the land which is required for his support will not be sold unless it is
already the object of a contract of conditional sale or mortgage, or unless the
debt represents the price of the land.

This rule applies also to the house which 1s necessary lor the accom-
modation of the debtor, or ol his family afler his death

ArT. 17.—Actons claiming the ownership of immovable property, sold

the Tapou office by public auction in accordance with special laws,

must be brought before the sale is completed. In that case if the court suspends

the proceedings of the auction and il the claimant in the end loses his claim

he will be responsible for the damages and loss of profit caused by the sus-
peusion of the auclion or from any other cause.

The Courts ‘are lorbidden lo hear cases where the claim is brought after
the aale has been completed unless the celay was due to a lawful cause.
Art. 18.—This law is to be applied Irom the date of its promulgation.

ART. 19.—This law 1s to be applied provisionally untill Parhament ratifies it.

[ Translater’s Note,—The words “owners, ownership and own” are used in
this translation to nt the actual interest which exisis in the Jand, whether
its be Mulk, Mirie, %qf or any other description of land].
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LAW OF THE PARTITION OF JOINT IMMOVABLE PROPERTY.

1 Any co-sharer in Miri or Waqf land, or in ‘‘mustaghillat” or ‘‘mounssaqafat”
Wagf property, or in other Mulk and immovable property beld in common,
may apply for partition thereol, and no previously existing contract for the
continuance of joint possession in perpetuitv shall entitle any co-sharer to object
to such Partiton. Property which is capable of partition, that is, property of
which the value is not decreased by partition. may be partitioned, and property
which is incapable of partition may be sold by auction in order to dissolve
joint possession

2 lartition wmay be postponed lor five years by consent of the parties.
Upon the expiry of this period, the co-sharers may, il they so desire, renew
the agreement tu postpone

3. Property which is capable of partihon may be partitoned either by
consent or by decree For partitiva by consent, the consent of all the co-sharers
15 necessary. Partition may be made by decree upon the application of one
or more of the co-sharers. The guardian of a coshaier who 1s a minor or
under tutelage may apply for partition vo his behall.

™ 4 In the case of partition by consent, the co-shavers may effect partibon
among themselves in such manner as they may deem fit, subject to the provi-
sions o! Ariicle (1), and shall then produce before the Mamur of Tapuu a
statement setting forth the manner of the partition which they shall obtain from
the Mukhtar of the quarter or village and two members of the Village Council
and, il possible, a map This statement they shall declare and attest before
the Mamour of Tapou, and each co-sharer shall thereupon be furnished with
a deed showing his separate possession. Or they mayv make direct application
to the Mamour of Tapou, who shall thereupon proceed to the place where the
property is situated. The Mamur shall, if possible, be accompanied by the
Tapou or Municipal Engineer. He shall inspect the property in the presence
of the co-sharers and the Vilage Council. and, if it appear to be capable of
partition, shall effect partilion in accordance with the following article.

5. The procedure in the partmon of cultvable and waste Iand shall be
s follows : —

First.—There shall be ascerinined the area of the land in yards or donums,
the advantages of site and other qualities, and its degrees of capacity for
production; it shall then be divided into a number of shares corresponding
to the number of the co-sharers, care being taken that the shares shall
be distinct, so far as posasible, in respect of rights of way, rights of water
and liability to flood, and that the veloe of the shares correspond. The
value of the shares shall be fixed by the consent of the co-sharers, or, in
case the co-sharers fail to agree, by experts appointed by the Mamur
of Tapou.

Secondly.—If the shares be of unequal value with respect to productive
capacity, adjustment shall be made by cash paymenis.

Thirdly.—A record of the proceeding and, il possible, a map shall be prepared
in the course of the proceeding.

Fourthly.—The shares shall be assigned 1o the co-sharers by drawing lots.
and the resull shall be entered in the record of the proceeding which shall
be signed and sealed by the co-sharers and attested by the officials present,
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Where there are more properties than one to be partitioned, they
may, if the co-sharers consent, be partitioned in one proceeding.
The partition of ‘Moussaqafat” shall be effected according to the
preceding provisions and article 1151 of the Mejelle.

6. If one of the co-sharers desire partition and others of the co-sharers
dv not copsent, or i one of them be a minor, or be absent, the co-sharer
desiring partition shall produce before the Peace Judge a certificale from the
Village Council within the jurisdiction of which the property is situated to prove
his indentity and that he is a cosharer. The Peace Judge shall thereupon
cause notice to he served nupon the other co-sharers or their guardiaas sum-
moning them to be present at the partition, and shall fix a ate not less than
seven davs later. If one ot tLe co-sharers be absent, the Peace Judge shall
proceed according to Lhe provisions of the Code of Civil Procedure regarding
the service of nofices. Upon the date fixed the Peace Judge or u person
deputed by him shall pruceed Lo the place where the property is situaled with
the co-sharers and shall effect the partition in the presence of the Village
Council i the maoner set lorth in article (4). Il no member of the Village
Council be present, there shall be present nut less than two neighbours.
Uopies of the proceeding shall be served on the persons concerned and one
copy in the forin of a Jdecree shall be sent tu the local Tapou nflice.

7. A\uy share which lias been separated according to the preceding
artceles shall, if it be inhemted and held jointhh bv heirs, be partiboned among
them according to the preceling rules.

B It one ol the co-sharers who are 1n undivided possession of cultival le
Jand, *‘Moustaghillat,” *Moussaqafal” or other immovable property claim that it
1= incapahle of partition and apply lor the sale of Ins sale his share to the
co-sharers or lo other persons, the Mamour of Tapou: shall first inspect the
property 1in the manner setl lorth wm article (4). If he find that iL is incajable
of partition, the lucal Adininistrauive Council shall appaint experts to deternine
the market value of the share, and notice shall be served upon the co-sharers
requiring them to slate whether thev desire lo purchase the said share at the
price %0 fixel or not. The applicants to purchase shall then be entitled to
purchase in proportion to their interest Provided that, if one of them do not
consent 10 joint purchase and pay and amount exceeding the price fixed, the
share sbhall be auclioned among the co-sherers and shall be sold to the high-
est bidder.

9. If within the period fixed nu one of the co-sharers purchase the shiare
which is to be sold, and if the sharer who has applied for sale persist 1n bis
application or if he refuse to accept the market price which bas been deter-
mined, the whole property shall be sold by auction in accordance with the law
concerning the sale of immovable property which 1s hypothecated. and it shall
be transferred to the purcheser and the proceeds divided among the co-sharers
in proportion to their share, by the Peace Judge. The transfer to the purchaser
of progerﬁes thus sold shall, upon applications, be effected by the Execution
Office.

10. If no bidder for the whole property be forthcominyg, or the price
offered be insufficient, -the property shall be auctioned among the co-sharers
only. If this be impossible, the co-sharer who has applied for the sale of his
share may sell Lhe share to a purcheser who is not a co-sharer, il he can find
such. In such case the co-sharers who refuse to purchase at the delermined
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market price shall forfeit thewr right of pre-emption. If sale in this manner aiso
be impossible, the auction may be re-opened after a reasonable period has

elapsed.

11. AnRer the completion of a transfer of property under article (9) no
suit instituted by co-sharer or the guardian or executor of a co-sharer for the
cancellation of the sale shall be heard.

12. The costs of partithon shall be borne by the co-sharers in proportion
to their shares according to the value thereof determined at the partiion. The
costs of auction shall be deducted irom the sale pioceeds. The costs of an
auction which does not resull in sale shall be borne by the co-sharer upon
whose demand it was held.

13. In places where there is no Peace Judge the Court of First Instance
shall effect partitions according to the Peace Judge's Law and the preceding
articles.

14. This Iaw shall come into force from the date of its prociamabon.

15. It shall be enforced by the Mimsters of the Interior, Finance, Justice
and Wagql.

(The law 1s 18sued provisiooally by Imperial lradah and and is subject to
confirmation by the General Assembly, 44th Muharram 1332—=1st December, 1329).
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AMPERIAL IRADAH ON THE LEASING OF IMMOVABLE PROPERTY OF
28ra JUMAD-IL-AWWAL 4298—=5rs APRIL 1298, AS AMENDED
8Y THE PROVISIONAL LAW OF 18ra RABI-UL-
AWWAL 1332—=1sTr FEBRUARY, 1399.

1. In order to lease houses, shops, land, farms or other immovabhle pro-
perty, whether at Constantinople or in the provinces, a deed of agreement must
be executed by the lessor and the lessee.

2. There shall be set forth in the deed the names of the lessor and lessee,
their occupations, their places of residence, their nationalities, the class and
gituation of the property, the purpose to which it is applied, the period of the
lease and the amount of the rent. If the rent be payable in advance, it shall
be recorded as so payable.

3. The parties may introduce wnto the agreement any condition which is
not repugnant to law or puhlic morality

4. There may be prepared a list of the appurtenance of Lhe property
with a statement of the condition of the property at the time of the lease, and
in such case such list and statement shell be mentioned in the deed of contract.
Upon the expiry of the lease, the lessee is8 hound to deliver to the lessor the
things shown in the sgid list lo have been received by him, and shall dehver
the property leased in the same condition as is recorded in the said statement.
Provided that the lessee shall not be held responsible {or deterioration due to
natural causes

9. Deeds on behalf of minors, lunatics or idiots may be drawn up by
the Court clerk on the application of their guardians or trustees, and leases of
waqf property on single Jease may be drawn up by the Court clerk on the
application of the mutawalli

G Contracts prepared by the Court shall be stamped with contract-stamps.
A fee of one-tenth of the value of such stamps shall be recovered on account
of the preparation of the document, and note to that effect shall be recorded
on the back of the document over the signature and seal of the Court.

7. Waqgf property on single Jease shall not be leased for a period exceed-
ing three years. All other immovable property, including waqf on double lease,
may be leased for such period as the lessor may desire. according to article
484 of the Mejelle.

8. If the property be held by owners in joint possession, the share of
each shall be stated separately in the deed of contract.

9. Tbe deed of contract shall be drawn up in duplcate and each copy
shall be signed by both parties and by their sureties, if any.

40. (as amended). A [ee of one-quarter per cenl. shall be levied on deeds
of lease by means of contract-stamps. Such deeds shall also be stamped with
the “tamghs” under the Stamp Act The contract-stamps shall be paid for by the
leesor, and the “tamgha” by the parties who retain the copies.

11. Contract-stamps shall be of various values and shall be so printed
that they may be divided into two parts. Special stamps shall be printed for
each Municipal Office, bearing the number of the Office.
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12. (as amended. Contract-stamps of the Municipal Office within the juris-
diction of which the property iz situated shall be sffized to the deed of lease,
to the value of onequarter per cemt. of the rent for the whole period of the
lease. The stamps shall be divided into two halves; one-half shall be affixed to
the copy retained by the lessor and tbe other half to the copy retained by the
lessee. If the property be jointly owned by co-sbharers, or if there he more
lessees than one, and each lessor or lessee desire to have a copy, certified
copies shall be granted by the Office which granted the ariginal copies, and no
slamps need be affixed except to the first two copies; provided that a fee of
five piastres or of the value of the stamps on the first two copies, il that be
less than five piastres, shall be recovered for every such copy.

13. U it be impossible to procure a single stamp to cover the whole fee,
more stamps than one may be affixed.

14. The stamps shall be aflixed at the time of signing and seahng the
document, and shall be cancelled by writing the date over Lhe inscription
printed on them.

15. In the caze of leases prepared by the Court, the value of the stamps
to be fixed shall be calculated after deduction of Lhe fee specified in article (6).

46. This rule shall apply alsv lo leases prepared by (Government Offices.

17. (as amended). If a lessee desire to transler his mght for a portion
of the term of the lease, a note shall be made at the foot of lhe lease, and
shall be sealed, and a contract-stamp of the value of 5 piastres shall be affixed ;
provided that if the lessee sublet the property at a higher rent, contract-stamps
of the value of one-quarter per cent. ol the excess rent shall be affixed Upon
the death of the lessor or of the lessee the contract shall continue to be bind-
ing without payment of additional fees.

18. (as amended). The lessor and lessee may alter any of the conditions
of the lease by entry ai the foot of the deed, provided that if the amount of
the rent or the term of the lease be altered, there shall be affixed contract-
stamps of the value of one-quarter per cent. of the increase.

19. If the Government acquire for a public purpose property beld under
a lease, the lessee shall vacate the property within the time fixed.

20. (as amended). For the enforcement of the conditions of a duly stamped
lease either party may apply lo the Peace Judge, or, if there be no Peace Judge,
to the Court of First Instance, within whose jurisdiction the property is situated.
The Peace Iudge or the President of the Court, as the case may be, shall warn
the recusant party that he must carry out the conditions of the lease within
lifteen days, and if he fail to do so within the said period he shall be compel-
led by the police. On the termination of the period of the lea:e the property
shall be vacated according to the Law of the Notary Public. If a suit be pending
between the parties, the property shall neverthelless be delivered to the lessor
without awaiting the result of the suit. If a lease not duly stamped be presented
to the Peace Judge or the Court for enforcement, the parties shall not be en-
titled to benefit by the preceding provisions untdl the penalty prescribed by this
law be paid to the Municipal Office.

Of the proceeds of stamps issued and eancelled by the Notary Public, five

r cent. shall be paid to the vendor and the balance shall be paid to the
unicipal Office.
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24. No claim for the performance ol a condition nol stated in the deed
of lease shell be heard.

22. (as amended). A lessor who fails to execule a written deed of lease
shall be liable to pay a cash penalty equal to three per cent. of the rent of
the property for one year. Further, stamps of the value of one-and-a-hall per
cent. of the total rent shall be purchased at his expense and cancelled n
his presence.

23. (as amended). If a deed of lease which has not been duly stamped
according to the provisions of this law, or which has been duly stamped but
of which the stamps have not been cancelled as require by article (14), be
presented at any Court or Office of Government, contract stamps to the value
of one-quarter per cent. of the total rent shall be alfixed thereon, and there
shall also be recovered a cash penalty equal to one-and-a-hall per cent. of the
total rent. If the lease be insufficiently stamped, or if the rent or period of the
lease have been subsequently altered, and a note of such alteration have been
made at the foot of the deed, and the new rent be greater than the original
rent, and stamps of value proportionate to Lhe excess have not been affixed,
then stamps for the excess due sball be alfizxed to the deed and there shall
also be recovered a cash penalty equal to one-and-a-halt per cent. of the excess

24. (as amended). The hearing ol any case which requires the produc-
tion of a deed of lease shall be suspended until the penalties mentioned m
articles (22) and (23) have been paid, where such are due.

25. C(Cash penalties due to Municipahties will be paid to them according
to the Municipal accounts rules.

26. (Penalties for forgery of stamps. etc.. under the Penal Code).
271—29 (Sale of stamps, elc.).



file:///aJue




	Ottoman law with Commentary Part I.pdf
	Ottoman law with Commentary Part II.pdf

